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Court of Appeals of the District of Columbia 


No. 4788. 

WESTEitN AfARiNE AND SALVAGE CoMPANY, a Corporation, 

Appellant, 


vs. 


AVilliam Ball. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 71G12. 

AVilliam Ball, Plaintiff, 


vs. 

AA^estern AIarine and Salvage Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of AVasbins^ton, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings bad, in the above enti¬ 
tled cnuse, to-wit: 
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WESTERN MARINE AND SALVAGE CO. VS. 


Dc( Inrdt iim. 

Filed June V.)2(\ 

In the Sii})reme Court of tlie District of (\)lunil)ici. 

At T^aw. 


No. 71012. 


William Hall, PlaintitT, 


AVestehn AFarine and Salvage Company, a (^orporaliou, 

Defendant. 

Tile ])laintitT, William Hall, sues the defeiulaiit, AVestern 
AFarine and Salvaixe Com]»any, a eorjioration oruauized 
elsewhere than in the District of (h)lumhia, and havin.i»' of- 
lices and aii:ents in said District, for that heretofori*, to wit, 
on the l.‘hh day of Deceinher, ll)2d, the plaintitT was in the 
employ of one Louis Simon, as a laborer, in the haudlini*' of 
certain scrap metal in and about certain ])remises near the 
city of Alexandria, Adr^inia; and at the time and placi? 
aforesaid, the defendant was the owner of a certain eh‘ctro- 
maKiietic crane; and at the time and ])lac(‘ aforesaid, tin* 
said crane, then and there operated on Ixdialf of the said 
defendant by certain servants, ai^ents and employ(‘(‘s of 
the defimdant, th(*n and there in the emjiloy of th(‘ defend¬ 
ant and actin^^ for and on its behalf, was used in the man¬ 
ner followinir, that is to say: said crane was used for the 
purpose of liftinu: a heavy metal wei,i»:ht to a distance* of 
fifty feet, more or less, and, after heinu; so raised was 
dropped upon certain sera]) metal, then and there beneath 
the same, for the purpose of breaking said scrap metal, 
by the force and impact of said wei.u:ht, into smaller |)i(*ces, 
so that the same could he handled and shij)])ed; and at the 
time and jilace aforesaid, the i)laintilf, while en<i:a^ed 
2 in his work as an employee of the said Simon, as 
aforesaid, was working at a certain jioint in the vi¬ 
cinity of the ])oint at which said crane was being operated 
by the defendant as aforesaid, to wit, a distance of about 


.WILLIAM BALL. 


3 


fifty feet therefrom, and hy reason of the premises it be¬ 
came and was and continued to be the duty of the defendant 
to operate said crane and said weight in such a skillful, 
])rudent and careful manner as not to injure other persons, 
including tlie plaintiff, in tlie vicinity thereof; the defend¬ 
ant knew, 01 % by the exercise of reasonable care might have 
known tliat tlie plaintiff was in close proximity as afore¬ 
said, and that he was in a position of danger by reason 
thereof, yet nevertheless the said defendant, in disregard 
of its said duty, operated said crane and said weight in 
such an unskilful, imprudent, careless and negligent man¬ 
ner, and so close to the person of the plaintiff, and without 
giving the ])laintiff due and timely warning that it was 
about to droj) said weight upon said ])ile of scrap metal, 
us that while the plaintiff was as aforesaid, in close prox¬ 
imity thereto, said weight, in falling, caused a certain piece 
of metal to fly from said pile and to be propelled through 
the air with great force, and to strike* the ])erson of the 
plaintiff; and by reason thereof the jilaintitT then and there 
became and was sick, sore, lame and disordered; the surgi¬ 
cal neck of the humerus of his right arm was fractured, he 
sustained a laceration of his right wrist and a displacement 
of the shaft of the bone in iiis axilla, which said injuries 
have not yet been healed, and he sustained other severe, 
])ainful and ])ernianent injuries; as a result of the injuries 
sustained by the ]flaintitT, he suffered, now sutfers and will 
in the future continue to suffer great mental and bodilv 
pain; he was for a long ])eriod of time prevented from 
])erforming any work, with conse^iuent loss of the 
3 emoluments which he would otherwise have earned, 
and his earning ])ower has been seriously and ])er- 
manently im])aired and ruined; by reason of said injuries 
to the ])laintiff it became and was, and will in the future 
be necessary to ex])end large sums of money for medicine, 
medical and surgical treatments, in an effort to cure the 
l)laintitf of his said injuries, all to the damage of the i)lain- 
tiff in the sum of Twenty-five thousand dollars ($llb,00()). 

And at the time of the commission of the grievances here¬ 
inbefore set forth, there was in force in the State of \^ir- 
ginia a certain law of the State of Virginia known as ‘‘The 
Virginia Workmen’s Compensation Act,” pursuant to 
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wliich the said employer of the said plaintiff carried insur¬ 
ance with the New Amsterdam Casualty C^ompaiiy, a cor¬ 
poration of the State of New York, and after the occurrence 
of said injuries to the j)laintiff, and pursuant to the award 
of the Industrial (Commission of Virj^inia, a commission 
created by and existinp^ under said (Comj)ensation Law, said 
New Amsterdam (Casualty (Company has paid the sum of 
$4*29.00 for the medical ex])enses of the ])laintitY and in ad¬ 
dition thereto has paid him the sum of One thousand nine 
hundred and fifty-four dollars and sixty-nine cents ($1,- 
!>r)4.()!0 and is rc(|uired to pay him in addition thereto the 
sum of $11.00 per week for seventeen (17) weeks, to wit, 
the sum of $187.00, a total of $2,570.09. 

And pursuant to the provisions of said (Compensation 
Law of \"irii:inia, this action is l)rou»i:ht in the name of the 
said William Ball for the use and benefit of the said Wil¬ 
liam Ball and of the said New Amsterdam (Casualty Com- 
j)any, in accordance with their respective rights as deter¬ 
mined by said Compensation Law. 

Wherefore the plaintiff brings this suit and claims from 
the said defendant the sum of Twenty-live thousand 
4 dollars ($25,000), besides costs. 

SIMON, KOENIGSBLKOKK, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaint\If. 


Pleas, 

Filed Jul. 1, 1926. 

• •••••• 

Comes now the defendant. Western Marine and Salvage 
Company, a corporation, by its attorneys, and for j)lea 
to the declaration of the ])laintiff, William Ball, says that 
the plaintiff ought not to have or maintain his alleged 
cause of action in said declaration set forth, for the rea¬ 
son that the said damages and injury therein claimed to 
have been sustained by said plaintiff were not due to any 
negligence, carelessness, imprudence, or lack of skill on 
the part of this defendant, nor of its agents, servants and 
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employees, in the operation oT said electro-ina^netie crane, 
as in said declaration alleged. 

SecomJ. And tor a fnrtlier i)lea to said declaration 
this defendant says that tlie damage and injury alleged 
to have been sustained hy tlie plaintiff were not due to any 
negligence, recklessness and cai'clessness of said defend¬ 
ant in the operation of said electro-magnetic crane, as in 
said declaration alleged, hut on the contrary were dne to 
the negligence, recklessness and carelessnes of said ])lain- 
tifT in failing to heed the signal and warning given hy this 
defendant in the drop])ing of said weight from said crane, 
and in negligentlv and carolesslv and recklesslv con- 
f) dneing himself in and about the said ci’anc while 
the same was in o])eratioii and as the said weight was 
about to be dro]iped therefrom. 

Third. And for a further i)lea to said declaration this 
defendant says that the ])laintiff ought not to have or 
maintain his alleged cause of action in said declaration 
set forth, for that, at the time of the happening of said al¬ 
leged injuries the plaintitf was employed hy one Louis 
Simon, at a ])oint outside of and near the City of Alexan¬ 
dria, Virginia, and after the said injuries were alleged to 
have been sustained said ])laintiff made claim n])on his said 
em])loyer for compensation on account thereof, pursuant to 
and in accordance with the laws of the State of Virgina, and 
particularly the Act ap])roved March 2, 1918, known as the 
“Workmen’s Compensation Act” being Cha])ter 400 of the 
Acts of Virginia of 1918, and the Acts amendatory thereof; 
that said jdaintiff’s employer has paid said ])laintiff com¬ 
pensation in accordance with said laws of Virginia, afore¬ 
said, and under and by virtue of Section 12 of said laws, 
])laintitf is without right to maintain this suit. 


LOUTS ^\. DENIT, 

For Brandenhnrf] d’ Brandenhurej^ 

Attorneifs for Defendant. 
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« 


Dr mid'nr to Dir a 
Filed Julv 7, l!)l2(). 


* 


The plaintilT says that tlie third plea of the deteiidaiit 
herein tiled is had in snhstanee. 

SIMON, KOFXKhSHF.KOF.H, YOl Xd cK: 
F>KFZ, 

1. A W H F X (^ KM) F X1 (; S B Fd^(J F H, 

Attonirjfs for Plant tiff. 


X"ote. 


Amon^ the matters intended to he ari^ued in snj)ort of the 
forej!:oin<i: demurrer are the f(»llowini>:: 

1. That the fact that the ])laintitT made claim upon his 
employer for com])ensation under the Virginia Worknu'ii's 
Oomjiensation Act is not a defense* to this action in whole* or 
in part. 

2. Anel e>ther defects apparent u])on the face ed' saiel ])lea. 

SIMON, KOFXIOSBFHOFH, YOl NO cS: 
BKFZ, 

Atfornrifs for Plaintiff. 


To Messrs. ]je>uis M. Denit anel 
Brandenhurj*- i'c Brandenhurii:, 

Atteernevs fe)r Defenelant : 

ft 

Kinelly take notice that the* fore‘.iL*‘oin.ii: elemurrer will he 
for hearing- on the next motion elay. 

SIMON, KOFXKISBFBOFH, YOUXO iV: 
BRFZ, 

Att(Hitrtfs for Plaintiff. 


Mr ni oran<ln m Opin ion. 
Fik'el July 29, 1 J2h. 


Motion of plaintiff to strike the first anel second pleas 
of the defendant overruled. 


WILLIAM BALL. 


Demurrer of plaintiff to defendant's third plea sustained; 
upon the ground that, under Section 12 of Workmen’s Com- 
l)ensation Law of Virginia, upon acceptance of an award 
thereunder against an employer for compensation for in¬ 
jury, the employer, or an insurance carrier paying the 
award, is subrogated to the rights of the injured employe, 
and may maintain an action in respect thereof either in his 
or its own name, or in tlie name of the injured employe. 
The declaration herein, in express terms, purports to be 
filed for the use and benefit of plaintiff and of the New 
Amsterdam Casualty Company, (the insurance carrier,) 
which paid the award of the Industrial Commission of Vir¬ 
ginia, in the sum of $429 for medical expenses of plaintiff, 
the further sum of $1,904.69 compensation, and the addi¬ 
tional requirement to ])ay the sum of $187 in seventeen 
weekly instalments of $11; all thereof aggregating $2,570.69. 
If the third ])lea had been limited to the defense that no 
more, in any event, could be recovered herein than said sum 
of $2,570.69; the legal question would arise whether said 
Section 12, as matter of law, bars a recovery by the em¬ 
ployer or insurance carrier, as the case may be, against 
a third party, otlier tlian tlie employer, for any amount in 
excess of the award. 

As noted by counsel at the oral argument herein, and 
as is apparent from a reading of said Section 12, the exact 
meaning of the language thereof, in the particular 
8 mentioned, is not as clear as might be desired. IIow- 
evei', that (jnestiou is not necessary to be determined 
at this time; since, as tlie Court views it, said Section 12 
confers iqion the plaintitT herein the right to maintain the 
suit ill his own name for the benefit of the insurance car¬ 
rier to the extent, at least, that it has made payments, or 
incurred liability so to do under the award made by the 
Industrial Commission in favor of plaintiff. 

Leave is granted defendant to plead over, as it may 
be advised, in respect of the subject-matter of said third 

])lea. 

A. A. IIOEHLIXa, 

Justice. 


July 30, 1926. 
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Supremo Court of tlio District of Columbia. 

Thursday, July 29", 1926. 

Session resumed pursuant to adjournment, present, pre¬ 
siding, Mr. Justice Iloeliling. 

****••• 


Upon considei-ation of the motion to strike out First and 
Second pleas and the demurrer to the Third plea filed 
lierein, it is ordered that said motion he and the same is 
hereby oyerruled, and said demurrer be and the same is 
hereby sustained with leave to plead over in respect to said 
third plea. 

9 Joindt'r in Issue. 

Filed July :n, 1926. 

The ])laintitY joins issue on the first and second pleas of 
the defendant herein filed. 

SIMON, KOFNKISBKRGFK, YOUNG & 
B1\KZ, Attonivifs for Plaintiff. 

Me mo rand uni. 


March ti, 192S.—Wudict for PlaintitT for $10,000. 
M(dion for Judfimrnf XofiritJisfandino Verdict. 


Filed March !), 1928. 


##**### 


Comes now the defendant and moves the Court to enter 
judgment in favor of the defendant notwithstanding the 
verdict, for the following reasons: 


1. It ai>pt‘ars by the ])l(‘adings tliat tlie ])laintitT secured 
an award from tiu* Workmen’s Compensation Commission 
of the State of N'irginia for the damages and injuries al¬ 
leged to have been sustained, and under the ])rovisions of 
the AVorkmen’s Compensation Law of the State of Vir¬ 
ginia, said plaintitf was and is without right to maintain 
this action. 


WILLIAM BALL. 


9 


2. Appears upon the face of the pleadings that the plain- 
titr is suing in a dual capacity, namely, for himself and on 
behalf of the New Amsterdam Casualty Company. 

.‘h It ap])ears upon the face of the pleadings that said 
])laintiff was not the sole party in interest, and, 

10 therefore, was not entitled to ])rosecute said action. 

4. It appears upon the face of the pleadings that 
while said action was prosecuted on behalf of the New Am¬ 
sterdam Casualty Company, a corporation, said corporation 
is not a party thereto either as plaintiff or defendant. 

BRANDP]NBITHG & BRANDENBURG, 
By L. M. DENIT, 

Attornei/s for Defendant, 

Messrs. Simon, Koenigsherger, Young & Brez, 

Attorneys for Plaintiff, 

Woodward Building, 

Washington, D. C. 

Gentlemen : 

Please take notice that the foregoing and annexed mo¬ 
tion will he presented to the Court on the Idth day of March, 
A. D. 1928, at 10 o’clock A. M., or as soon thereafter as 
counsel mav he heard. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

Motion for New Trial. 

hailed March 9, 1928. 

******* 

C’omes now the defendant and moves the Court to set 
aside the verdict and grant a new trial in the above entitled 
cause for the following reasons: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the weight of the evidence. 

4. The verdict is excessive in amount and not sup- 

11 ported by the evidence. 

5. For errors committed during the trial in refus-i 
ing to strike out the evidence of the witness Louis Simon 
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respectiilij: the operation of the crane involved in this cause. 

6. For errors committed during the trial in refusing to 
instruct the jury in accordance with defendant’s prayers 
number 1, *2, 7, 8, and 9. 

7. For error of law committed hy the Court in failing to 
instruct the jury that the burden of proof was upon the 
plaintiff to establish hy a fair preponderance of the evi¬ 
dence the negligence alleged in the declaration. 

8. For error committed hy the Court in overruling de¬ 
fendant’s motion to direct a verdict at the close of the 
plaintiff’s case. 

9. F’or error <‘ommitte(l hy the Court in overruling de¬ 
fendant’s motion to direct a verdict for the defendant at 
the close of all the evidence. 

10. For error committed hy the Court in not permitting 
the defendant to argne before the jury that the plaintiff 
had already been com])ensated. 

11. For error committed by the (’ourt in charging the 
jury that tin* fact of an award having been made by the 
Workmen’s Com])ensation (’ommission of Virginia in fa¬ 
vor of the plaintiff should not be considered in determining 
their verdict in this case. 

12. For error committed by the (’ourt in instructing the 
jury with r(‘spect to the effect of the award by the Work¬ 
men’s (’ompensation (’omniission n])on the plaintiff’s right 


to recover in this cause. 

12 13. For error committed by the Ck)urt in over¬ 

ruling defendant’s motion to withdraw a juror and 
declare a mistrial because of the testimony of the witness, 
Dr. Wood, to the effect that he examined and treated 
patients for the Insurance (’om])any of the Western Marine 
anti Salvage Company, and in treating the plaintiff’ Ball he 
was acting in that capacity. 

14. And for other errors committed by the (’ourt in its 
rulings uj)on the evidence during the course of the trial. 

BKAXDFXBUKC, & BBAXDFXBUKG, 
By L. M. DEXIT, 

Attorneys for Defendant. 


• •••••• 
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Messrs. Simon, Koeiiigsbergcr, Young & Brez, 

Woodward Building, 

Washington, D. C. 

Gentlemen : 

Please take notice that the foregoing and annexed motion 
will be presented to the Court on the 16th day of March, 
A. D. 1928, at ten o’clock A. M., or as soon thereafter as 
counsel may be heard. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defemlant. 

13 Supreme Court of the District of Columbia. 

Friday, March 16, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

«***•*« 


Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the defendant’s motion 
filed herein for judgment notwitlistanding the verdict being 
considered, after argument thereon, it is ordered that said 
motion be, and the same is hereby, overruled. Whereupon, 
defendant’s motion filed herein for a new trial ])eing argued, 
the same is hereliy ordered submitted. 

Thursday, ^larch 29, 1928. 

Session resumed pursuant to adjournment, j\lr. Justice 
Bailey presiding. 

*«**•*• 


Come now the parties hereto by tlieir respective attonieys 
of record, and thereupon the defendant’s motion for a new 
trial being considered, and heretofore argued and sub¬ 
mitted, it is ordered that said motion l)e, and the same is 
hereby, overruled, and judgment on the verdict ordered. 

Wherefore it is considered that plaintiff recover herein 
of the defendant the sum of Ten Thousand ($10,000.00) 
Dollars, with interest thereon from date, together with his 
costs of suit to be taxed by the Clerk, and have execution 
thereof. 
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From the foregoing judgment tlie defendant, by its attor¬ 
neys, in open Court notes an appeal to the Court of 
14 Appeals; whereupon the maximum of an undertak¬ 
ing to act as a supersedeas is hereby fixed at Twelve 
Thousand F'ive Hundred ($12,r)00.0()) Dollars, and the 
maximum of an undertaking for costs is hereby fixed at 
One Hundred Dollars, with leave to deposit the sum of 
Fifty ($50.00) Dollars with the Clerk in lieu thereof. 

Memormida. 

April 18, 1928.—Supersedeas Bond ($12,500) approved 
and filed. 

April 20, 1928.—Bill of Exceptions (proposed) filed. 

Assignment of Errors. 

Filed April 20, 1928. 

*•««*•• 


Comes now the defendant and assigns the following 
errors as having been made by the Court herein: 


1. In refusing to strike out the testimony of the witness 
Louis Simon respecting the operation of the crane involved 
in this cause. 

2. In refusing to instruct the jury at the close of plain¬ 
tiff’s case in chief to return a verdict for the defendant. 

3. In overruling defendant’s motion to withdraw a juror 

and declare a mistrial because of the testimonv of the wit- 

•> 

ness. Dr. Wood, to the effect that he examined and treated 
employes for the Insurance Company of the Western 
Marine and Salvage Company, and in treating the plaintiff 
herein he was acting in that capacity, such testimony being 
adduced by the plaintiff. 

15 4. In overruling defendant’s motion to direct a 

verdict for the defendant at the close of all the evi¬ 


dence. 

5. In refusing to instruct the jury in accordance with de¬ 
fendant’s prayers numbers 1, 2, 7, 8 and 9. 

5-a. In declining to instruct the jury that the crane 
operator was at the time of plaintiff’s injury the employe 
of Louis Simon, not the defendant. 
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6. In giving, over defeiulaiit’s objection, plaintiff’s 
prayer number 4. 

7. In failing to instruct the jury that the burden of 
proof was upon the plaintiff to establish by a fair pre¬ 
ponderance of the evidence the negligence alleged in the 
declaration. 

8. In instructing the jury that the fact of an award hav¬ 
ing been made by the Workmen’s Com])ensation Commis¬ 
sion of Virginia in favor of the plaintiff and ])a\ ment there¬ 
under should not be considered in determining their ver¬ 
dict. 

9. In instructing the jury with respect to the effect of 
the award by the Workmen’s Ck)mpensation Commission of 
Virginia upon plaintiff’s right to recover. 

10. In not permitting the defendant to argue before the 
jury that the plaintiff had already been compensated. 

11. In overruling defendant’s motion for judgment in 
favor of the defendant notwithstanding the verdict. 

12. In overruling defendant’s motion to set aside the 
verdict and grant a new trial. 

BRAXDKXBUHC & BKAXDMXBUKC, 

Aitonieifs for I) v fetid ant. 

16 I)esi(/n(itii}ii of Record. 

Filed April 20, 1928. 


The defendant having j)ei-l*ected an appeal herein to the 
Court of A])peals of the District of Columbia on the 29th 
day of Marcli, 1928, hereby reejuests the Clerk of the Su¬ 
preme Court of the District of Columbia to prei)are, at de¬ 
fendant’s expense, a transcrij)t of the record on appeal, 
including therein the following papers and proceedings: 

1. Declaration. 

2. Pleas. 

3. Demurrer to third ])lea and memorandum opinion 
thereon. 

4. Joinder of issue. 

5. Verdict of the jury. 

6. Motion for judgment notwithstanding the verdict— 
Overruled. 


14 


WESTERN MARINE AND SALVAGE CO. VS. 


7. ^rotion for new trial—Overruled. 

8. Judgment. 

9. Appeal. 

10. Undertaking on appeal. 

11. Bill of P]xceptions. 

12. Assignment of errors. 

13. And this designation. 

BHAXDEXBUHO & BHAXDKXBURG, 

Atiomeys for Defoulant. 

••••••• 

Messrs. Simon, Koenigsberger, Young & Brez, 

Attorneys for Plaintiff, 

Washington, J). C. 

Gentlemen : 

Please take notice that we have this day filed with the 
Clerk the proposed Bill of P]xce])tions, Assignment of Er¬ 
rors, and Designation of Record, and that it is proposed 
to sulunit said Bill of Exceptions to the Court for settle¬ 
ment or approval on the 21st day of May, A. D. 1928, at ten 
o’clock A. M., or as soon thereafter as Counsel mav be 
heard. 

BRAXDEXBURG & BRAXDEXBURG, 

AfiorneifFi for Defendant. 

Receipt of the foregoing notice, together with copy of 
the papers therein referred to, is hereby acknowledged 
this 20 dav of April, 1928. 

EUGEXE VOUXG, 

Of Attorneys for Plaintiff. 

Plaintiff Designation of Record. 

Filed IMay 1, 1928. 

«**#««* 


The Clerk of the (’ourt will include in the transcript of 
record on appeal in the above-entitled cause, the follow- 
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1. Order sustaining demurrer to third plea. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiff. 

Service acknowledged the 1st day of ^lay, 1928. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

18 Memorandum. 

May 21, 1928.—Bill of exceptions submitted. 

Supreme Court of tlie District of Columbia. 

Wednesday, June 6, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey ]n*esiding. 

******* 


Comes now the defendant by its attorneys of record and 
submits to the (’ourt the Bill of Exee])tions taken at the 
trial of this cause. Whereupon the Court, signing the said 
Bill of Exceptions, now hereby orders the same made of 
record nunc pro tunc, which is accordingly done. 

19 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of (V)lnml)ia, hei*el>y certify the foregoing 
l)ages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 71612 at Law, wherein William 
Ball is Plaintiff and Western Marine and Salvage Company, 
a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 
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Tn testimony whereof I hereunto subscribe my name and 
affix the seal of said Court at the City of "Washington in 
said District tliis 23rd dav of Julv, 192k 

*7 

[Seal Suj)reme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

20 In the Supreme C^ourt of the District of Columbia. 

At Law. 

No. 71612. 


AVilliam Ball, Plaintiff, 
vs. 

Western Marine and Salva(}r Company, a Corporation, 

Defendant. 

Bill of Exceptioyis. 

Be it remembered that at the trial of this case, before 
Mr. Justice Bailey and a jury, begun on the 29th day of 
February, 1928, and concluded on the 6th day of March, 
1928, before* the jury retired to consider their verdict, plaiii- 
titf, to maintain the issues on his part joined, offered him¬ 
self as a witness, and testified in substance as follows: 

That he resides at 1009 Wolf Street, Alexandria, Virginia, 
and is not now employed; that on December 13,1923, he was 
employed by Air. Harry Steinbraker, (who was foreman for 
Mr. Louis Simon), at the Alexandria ship yard oi)erated by 
the Western Marine and Salvage Conii)any; that he was 
hurt while working there on the 13th day of December, 1923; 
that he went to work on Tuesday, and was injured on Thurs¬ 
day of the same week; that when he was hurt he was picking 
up scrap iron and steel, separating the two into piles so 
that these materials w«)uld not lx* mix(‘d u]); that on that day 
he got struck with a piece of iron and was knocked 
21 out; that he didn’t know anything about it until after 
they carried him to the hospital next day; that he 
was hurt between half past eleven and quarter to twelve; 
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Q. Do you know what caused the iron to strike you? A. 
From that pear, when it fell on that big oil table and the 
iron flew every direction. 

Q. What caused the iron to fly in every direction. A. I 
don’t know. I suppose the weight from this pear. 

that a drop with about a twenty-five or thirty-foot boom 
was used to take pieces of iron and drop them on other iron; 
that the boom goes around and sets about where they drop 
this big steel pear; that they pick up the pear and carry it 
out and drop it when they get it straight with the metal; 
that this pear is picked up by the crane operator, whom 
he does not know; that there was a cab on the top of the 
crane and windows in the cab; that he has seen a man in that 
cab but he could not see the crane operator from where he 
was; that during the two or three days witness had been 
working prior to the accident, the crane had been in opera¬ 
tion ; that they were su])posed to ring a bell to give a signal 
to get out of the way before they let go of the pear; and 
that is what they had been doing; that on this j)articular 
day that he was hurt there was no bell rung; that after be¬ 
ing hurt witness was taken to the hospital in Alexandria 
and was there for three months, three weeks, and two 
days; that he went back to the hospital a second time to be 
operated on again to take a piece of bone out of his hand 
but he did not know exactly when; that he stayed at the 
hospital the second time all night and came away the next 
morning at nine o’clock; that they performed the second 
o])eration then; that the second operation was performed 
by Dr. Wood; that when he was hurt he was getting fifty 
cents an hour and working eight hours a day, Saturdays a 
half day; that his right arm was injured, also his backbone 
and his shoulder blade bone splintered, and his arm 
'22 nearly cut otf at the wrist, cut right to the bone. 

Witness thereupon exhibited his injured arm and 
wrist to the jury. Witness further testified that Dr. Wood 
performed both operations, he thinks, and removed three 
pieces of bone; that he tried to get his job back, but was un¬ 
able to work; that he then tried to work and did so for 
about a week or a couple of weeks; that Mr. Harry put him 
on the saw, sawing pipe. 
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Q. I'll] you luive to use your right hand in tliat jol)? 
A. r liad to use this liand all the time, my left hand. 

Q. AVere you able to coutiiiue that job? A. Then? 

Q. Yes. A. Well, as far as I could lift a ]>i])e. 

Q. Did you use that hand at all at that time? A. 1 
couldn’t use it none hardly. 1 couldn’t get it up. 

(^. (’an you get it uj) now? A. Xo, sir. 1 can’t get it up 
any higher than this (indicating). 

(). Show us again. A. That is as high as 1 can get it 
(indicating). 


that he was getting fifty cents an hour on this work; that 
he has done no oth(‘r work since; that h(‘ trii'd to do harbor¬ 
ing work at his house, hut that gets to me right had some¬ 
times in this arm; that h(‘ worked as a barber at his house 
and liad been doing harboring work off and on ever sinci* 
he had l)een in Alexandria before ho was hurt; that he did 
not make enough doing harboring to keo]) a cat alive, be¬ 
cause there wasn’t enough to do; you might make fifty 
cents a dav and do nothing tomorrow, and mavhe tlie next 
day make a cou]>lo of dollars, or something like that; that 
he had never earned in any week over Thirty-two 
2.‘> dollars ($.‘12.00) before he got hurt, on laboring 
work; that after lie got hurt he tried to work on a 
farm at Two dollars and fifty cents (.$2.50) a day, or Fif¬ 
teen dollars ($1.‘).00) a week; tliat he couldn’t stand it, and 
had to come liome on account of his arm hurting and being 
so weak that he couldn’t (‘ven shnck corn; that he tried to 
shuck corn; that he guessed the most he ever made doing 
harboring work after he was hurt was about two dollars 
and fifty cents ($2..‘)0) a week; that he had not worked be¬ 
cause he wasn’t able to do anything because his arm won’t 
let him; 


l>v the (’ourt: 

(A When von trv to act as barber, which hand do von 
use? A. ’rids one (indicating). 

(^. The left one? A. Yes. 

Q. Are you left handed? A. Y(‘s, sir. I am left handed 
some now, because 1 cannot use the other. 

(j). I mean, were you before you were injured? A. Yes, 
sir. 
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that he worked two weeks at Two dollars and fifty cents 
($2.50) a day before C^hristmas for Mr. Arthur Kirby, at 
Snake Hill, below Alexandria, X^irginia; that the most he 
ever made in any one day barbering since the accident was 
from a dollar to a dollar sixty-live and some days he made 
as little as fifteen cents; that he is left-handed and always 
used his left hand in preference to anything; that the acci¬ 
dent was ])ainfnl, and his arm pained him every stormy 
(lay and he could not lie on his right side at night; that 
he has to get his wife to help him put his clothes on; can¬ 
not get his hand down to his shoes to get them on, because 
bis collar bone was broken and his arm smashed in and 
his shoulder-blade bone fractured; that he can put 
24 on his coat by dragging it on. 

On cross-examination witness slated that he relied nixni 
bis left band most in doing the work at the ship yard 
and used both of them; that he was left-handed from a boy 
np; that he used both hands to cut hair and shave people 
before the accident and he has used his left hand since he 
was hurt; that since December 12, 1922, he had worked only 
ai)proximately live weeks; that after he was operated on the 
second time he worked about two or three weeks and in this 
work us(‘d his left hand most; that he had to do all the 
lifting of i>ipe with his left hand and discontinued work be¬ 
cause his arm hurt so, was running so, he couldn’t stand 
it; that his arm was purging inllammation and blood all 
the time, and he just had to cpiit; that he was under a doc¬ 
tor’s care then and also at the time when he returned to 
work; that the doctor told him he was strong, to go back 
and try to work; that the doctor did not tell him that after 
he stopped work, after attempting to woi'k; that after he was 
injured he went back to work, as he recalls, in the spring 
of 1924; that it was in warm weather, but he does not know 
what month it was; that he was under the doctor’s care 
then; that he worked for about three weeks and then went 
back to the doctor; that the doctor did not operate on him 
at this time, but cut this ])lace open in his arm and let out 
a lot of inllammation; that this was done in 1924, he thinks; 
that he does not know when he was o])erated on first be¬ 
cause he was knocked out and didn’t know anything until 
lie regained consciousness the next dav. 
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Q. Did you know liow this thing happened! 2 V. T don’t 
know how this tiling ha])])ened. They said I was struck hy 
a ]>iece of iron. I reniemi)er this; I seen the iron coining, 
and I couldn’t get out of tlie way, so I tlirew tliis arm up 

to trv to knoi'k the lick otY. It struck mv arm and cut the 

• * 

meat all otT to the bone. Then it struck my shoulder 
25 and broke it. 

(^. You don’t know how the iron happened to hit 
you? A. No, sir. I don’t know exactly how it occurred. 

Witness further stated that he knows where the iron came 
from, because he saw the piece of iron before be got struck 
and couldn’t £:et out of the way; that he was bent oyer 
])icking u]) castings and steel and trying to put things in a 
pile; that he saw the iron coming but couldn’t get out of 
the way because lie was right beside the car of steel; that 
the piece of iron was coming from the derrick through the 
air. 


A. Just as I raised up and looked up, the boom fell, and 
I never seen it. I just looked up and seen the derrick and 
raised my hand up to knock the lick otT me. 

Q. Did you see the derrick when it was about to pick 
up the pear and drop it? A. No, sir. 

(}. When did you first see it? A. Well, I hadn’t seen it 
over there where we had been working. 

(). Just a minute ago you said you saw the derrick? A. 
I saw the piece of iron coming from the derrick, but 1 didn’t 
see the derrick raise the pear and dro]) it. 

(}. Were you looking at the derrick when you saw this 
]iiece of iron? A. No, sir. 1 was just looking up when it 
struck. I heard it strike over there, and then T looked uj) 
and seen this iron coming. 


that at the time he was ])icking u]) castings and there were 
two freight cars right behind the derrick; that he 
2() had been working right beside these freight cars but 
not very long; that a little after ten o’clock or some¬ 
thing like that, ^Ir. Harry Steinbraker told him to go over 
and ])ick up those castings and pile them in ditTereiit piles; 
that he does not know where Mr. Harry was at the time of 
the accident; that Mr. Harry came up and told us what 
to do and then went off about his business somewhere; that 
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he was hurt between lialf past eleven and a quarter to 
twelve, about a halt’ hour, he reckoned, after he went to do 
this work; that a man hv tin* name of (Jus Marshall was 
working with him and also a f(‘llow hy the name of William 
Teasel, who is now dead; that he doesn’t know whether 
Gus Marshall was the man in chari»:e of ])ickinji: up the ma¬ 
terial, hut he, witness, was hired hy Mr. Harry. 

Q. Plow many j)ieees of material had been broken before 
you were hurt there? A. Oh, they had been breaking all 
the morning. 

Q. And all the day befoi’e, weren’t they? A. Yes, sir. 

(^. And all the first day when you were working there? 
A. Yes, the first, because 1 went over there to help them 
work on the first dav. 

Q. There wasn’t any bin or enclosure there in which this 
material was broken u]) ? A. It was just only ]>iled up on 
the side. 

Q. Just ])iled up on the side, and when this wei.u:ht would 
drop down on it, wouldn’t pieces of matei’ial fly every¬ 
where? A. Yes, sir. 

Q. How far away from whei’e they were broken? A. 
Some would fly about fifty or sixty feet. Some would ^o a 
little fartlun* than that. 

27 Q. You knew that, didn’t yon? A. Yes, sir. 

(^. You had seen material broken a number of 
times, hadn’t you? A. \'es, sir. 

Q. What did the man do to tell you to .i*et out of the way 
of the ])ieces? A. We «-ot a signal from up in the cabin. 

(^. What kind of a sitjfnal ? A. There was a bell run^ 
that morning- while 1 was there on the other side. 

^‘(J. On the other side of what? A. The other side of 
the derrick. The other side of the dei-rick were cars that 
i*.an ri^ht over under the derrick. We were on this side 
for a while, and then on the other side.” 

'riiat the dei’rick ran on tracks jnst like a raili’oad, and the 
freight cars ran underneath it ; that th(‘ deri’ick went on the 
same tra(*ks as the fi*ei.i*ht cars; that one of the frei^^ht 
cars was flat and one was a gondola; the i**ondola was in 
front and he, witness, was closest to the ^^ondola, that is, 
the car which was ri^ht at the crane; that he was on the 
side of it; that the gondola was about fourteen feet from 
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the le^ of tlie crane; that the crar.e has a boom of about 
twenty-five or thirty feet, which raises on the other side, 
and he was about tiftv feet ])a(*k of the boom; that the 
crane had been operatin.ii: that morning breaking up ma¬ 
terial ])rior to the time he was hit, 4ind we had been liearin^ 
the rin^in^ of the bell on the other sidi* all the morninir; 
there was ri^ht smart material brokmi that morninj^- but he 
couldn’t tell how mucli; that some of the pieces would fly 
around everywhere, just the same as bulh*ls; that (Jus Mai*- 
shall was working* close to witness ])irin<^ up iron; that he, 
witness, did not <xct under the freit;:ht car. 

Q. Did the opeiator of the crane ring any liell? A. I 
didn’t hear no ])ell. 

(^. Did he ring it? A. 1 don't know. 1 didn't hear 
it. 

28 (^. Do yon mean that you don't know wlaMlnn* hi‘ 

did or that he didn't ring it? A. 1 don't know 
wludher he I’ang it. 1 never heard no bell. 1 m‘ver heard 
any. Il(‘ always rings that a matter of live minut(‘s to 
get out of the way. 

Witness fniilu*r stat(*d that In* i‘ecalh‘d t(*stifying <*on- 
cerning this accident before the Woi’knu*n's ('omp(‘nsation 
('ommission of Virginia when In* first got hurl ; that he did 
not rem(*mber t(‘lling Major Kiz(*r, ('ommissioner, how tin* 
accident hap])t‘ned; that In* i‘(*niember(*d answering sonn* 
ipiestions put to him by Mr. Strashin-ger, om* of conns(*l 
for the ])laintiff, who was tln*n ])resent in court; that such 
(pu*stions were answ(‘i’ed in Al(*xandria but he couldn't re- 
('all the occasion of the (piestion and 4nisw(*rs; that he did 
not tell anybody that tin* cram* operator did ring a bell 

I) efore In* dropp(‘d tin* metal. 

Xow, I will ask you if you did not testify on May !>, 

II) 25, before ('ommissioner Kizei’, of the AVorkmen’s ('om- 
])ensation ('ommission in Vii-ginia, at Ah*xandi*ia, Vii-ginia, 
in res])onse to (piestions ask(*d yon by Mr. Strashnrg(*r, tin* 
gentleman who sits on my left hen*, as follows: “It s(*(‘ms 
to me that I worked mon* days that (than) what Mr. Har¬ 
ris says I worked, though 1 am not certain. I W(»rk(*d on 
until they j)icked this oil table otV the flat car. Ih* said, 
‘(lo there, Ibdl, and ])ick up that casting and lay tin* sti‘(*l 
in a pile by itself.' That was probably 50, (50, or 75 feet 
this side of the door, where the dirt derrick was standing. 
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The mail raises tlie l)al] about 100 foot in the air; lie rung 
his boll.’’ 

‘J!) You tlouv that vou said it? A. Xo, T toll vou— 

you are talking about a thing that you don’t know 
anything aliout. 1 don’t know anything about that boll 
business. I never hoard it. 

Q. (’an you road? A. Xo sir. 1 haven’t got education 
.onougli to road this printing. 

(^. Do you roniombor Mr. Strasburgor asking you any¬ 
thing about this accidimt ? A. Yes sir. T romonibor him 
all right. 

(^. Tliis was in May, that wo are talking about. Do 
you i*(‘inonibor that ? A. I cannot recollect that. You said 
I made that s])ooch about the man. T don’t remember that. 

Q. Do vou deuv that vou said that ? A. 1 mav have said 
it, but I don’t rememmer it. 

“(^. Whicli is the fact? That he rang the liell or didn’t 
ring it ? A. He didn’t ring it.” 

That he remembered testifying once before some Com¬ 
missioner at the Court house in Alexandria, concerning how 
he was injured, and that he told how he got broke up, but 
he does not remember whether he did so in response to 
(piestions asked by Mi*. Strasburger; that he remembered 
saying at that time that he came out of the hospital and went 
back to work in March, that he went back to work in 

March; that he had not done anv work to amount toanvthin<r 
siuci‘ he got hurt; that he cannot cut hair and shave with 
both hands like h(‘ used to; that lie had a barber’s chair but 
had sold it about three weeks ago because he wasn’t able 
to ojierate; that he is not now employed; that jirior to work¬ 
ing at the shi|> yard he had worked for Mr. Howard Xorton 
for six mouths at fifty cents an liour, Four dollars ($4.00) 
a day; that Xorton’s business was grinding up spoiled 
meats, and stuff like that, and ship])ing them to N^ew York 
to a soap factory; that he left Xorton’s employment 
dO the same year he got work down at the ship yard, 
which was in 1923; that at the time he was injured 
only three men were there, and they were, Hus Marshall, 
Mr. Teasel and witness; there was a fellow working on the 
other side by the name of Coleman Hicks, who saw the acci¬ 
dent but we haven’t been able to get any location of him; 
that they were all working on the other side of the car; 
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lliat lie, witness, was wateliiiitj: the ('rano and watcliin^ what 
he was doinir, [)i(*kin<j: np steel and piling it up; that he was 
looking: towards the eiane; that lie did not see the crane 
pick up the wei^lit; that he liad just looked at it as he 
stooped down to pick up this ])iece of steel and heard the 
lick and raised up and looked; that after he heard the sto]), 
he raised uj) and look(*d (piick, and a piece of iron was com¬ 
ing: to him. 

Bv the Court: 

% 

Q. Xow, in harheriiiir do you need both hands? Do you 
us(‘ both hands? A. Xo, sir. 

On re-direct (*xaniination witn(‘ss stated he could not do 
harluu'in^ work now as well as h(‘ could h(*fore because he 
could not iifet his riuht arm uj); that he is forty-four years 
old. 


‘‘Q. In harherin,i»- what do you use your ri^ht hand for? 
“A. For th(‘ comb. 1 hold the scissors in my left hand. 

“Q. How do you do when you want to use your comb and 
vour scissors in vour h*ft hand? “A. Well, T don’t use 
them. 


i i i 


y. How can you cut a man’s hair then, Hr. Ball? 
“A. He would have to ircd down on a low stool. If I can 
^et him down low, T can cut his hair. The chair 4 »:ives me 
an extra hold to use mv comb.” 


Bv Hr. Simon: 

Did vou hear the bell on the derrick rinc: on other occa- 
sions durinn' the dav? A. Yes, sir. 

Q. And when tlie bell on the derrick would rin,i>:, what 
would you do? A. W(‘ would ^et out of the way of it, be¬ 
cause I know then that the i)ear is . 2 :oin<^ to dro]). That is 
all we could do; 

that Dr. Wood stmt him back to work and told him 
31 to try to y:et some li.i;:ht work at the ship yard. 

Thereupon the ])laintitT, further to maintain the issues 
on his ]nirt joined, otTiu’t'd as a witness Curtis L. Hall, who 
testified in substance as follows: 
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That he has been practicing medicine fifteen years, prac¬ 
ticed in Boston, Mass., two and a half years abroad, and 
the main time in Washington; that abroad he was employed 
as bone and joint surgeon for the British and American 
armies in P^rance; that he specializes in bone and joint 
surgery and is what is known as an orthopedic surgeon; 
that he examined the plaintiff about June of 1925; that the 
examination was of the right arm, there being a scar along 
the front of the arm extending downward from the shoulder, 
evidently an operative wound, in which there was a sinus 
or opening, draining; an atrophy of the muscles of the 
shoulder and upper arm, limited motion in the movements 
of the arm from the side, and limited motion in rotation of 
the arm from the side. The lower part of the arm seemed in 
pretty good condition so far as the function was con¬ 
cerned of the flexion of the wrist and fingers; that he made 
a further examination of plaintiff the first part of February, 
1928, and found that there were two sinuses instead of one 
draining the wound; that the arm was practically fused 
in the shoulder-joint, that is, the humerus or arm bone was 
anchored to the shoulder-joint; the muscles had apparently 
atrophied considerably more since the previous examina¬ 
tion; that the movements of the arm from the side and in 
rotation were less than on the previous examination; and 
that the condition of the forearm and hand were essentially 
the same; that by fused 1 mean that the motion within the 
joint was so limited, so obstructed, by some process right 
within the joint, that motion was not possible; that his im¬ 
pression was plaintiff was in a worse condition at the sec¬ 
ond than he was at the first examination; that he 
32 believes plaintiff will have a permanent disability 
in that the motion of the shoulder-joint will be limited 
to practically a stiff shoulder, and the restitution of the 
muscles of the upper arm will be either very difficult or an 
impossible procedure because of adhesions which are formed 
at the site of the wound; that he doubts if ])laintiff could 
do heavy laborious work; that in February, 1928, there were 
two sinuses draining with serum through the deeper por¬ 
tions of the wound, but he could not tell whether they were 
the same sinuses which he previously saw; they probably 
came from the same cause; that a sinus is an opening from 
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the deop layers of tissue to the outside so that tlie se(*re- 
lioiis of the sinuses are drainin«: to tlie outside, that is an 
opening? into the tissues ])eneath; tliat he examined x-ray 
])lates at (Jarfield Hospital which were exhibited to him l)y 
Dr. Van Kleek, Dr. Merritt’s assistant, who is one of the 
ex-ray men in Gartield Hospital; the ex-ray of the rig^ht 
arm, including: the shoulder-blade, showed evidence of an 
old fracture of the arm below the joint, considerable in- 
tlammation of the bone, extending- downward from the joint, 
and considerable deformity of th(‘ head of the bone, which 
is the up])er ])ortion of the joint, where it articulates or 
joins to the wsca])ula of shoulder-blade. There was consider¬ 
able deformitv of the head of the bone with evidence of a 
chronic infection in the bone structure, which is called 
osteomvelitis; that if untreat(‘d that condition woidd get 
worse and might involve moiv of the bone* structure, caus¬ 
ing a j)ossible abcess formation; that the usual treatment 
is radical operation and removal of the diseased bone; that 
such an operation would not materially etVect the use of 
the arm but would be designed to remove the diseased bone 
so as to get healing there; that from his examination of 
June, 1925, he thought an o])eration was necessary at that 
time; that it would be pretty hard to answer how long it 
would take for a man to get well after such an o])eration, 
but it would take sev(‘ral months for a thing of that 
2.2 kind to heal. 

On cross-examination, witness stat(‘d that th(‘r(‘ 
were several persons jiresent at the time he examined plain¬ 
tiff in June, 1925, but he did not recall them; that a doctor 
was there but he does not remember bis nanu*; that it may 
possibly have been Dr. Wood, but he does not know whether 
Dr. Wood was treating plaintitf and did not talk to that 
doctor; that in his opinion an oi)eration was necessary in 
June, 1925, to remove the diseased part of the bone, but if 
that part had been removed the patient would not neces¬ 
sarily have recovered the us(* of his arm; the removal of 
the disease<l portion of the bone was not to restore func¬ 
tion but to remove intlammation which was in the bone at 
the time; that he dues not know what caused the inflamma¬ 
tion except that it was infection; that neglect alone would 
not cause inflammation, but that neglect and infection to¬ 
gether might; that plaintiff told him he had been suffering 




WILLIAM BALL. 


27 


witli liis arm since Decmiiber 30, 1923; that he, witness, 
made notes at the time of tlie examination in 1925, but is 
testifvinu: entirely from his memory and recollection of it 
and had not referred to any notes prior to taking the stand; 
that the infection would be there permanently unless an 
operation was had but he doubts yery much whether plain- 
tilT would haye recoyered the full use of his arm if the in¬ 
fection were remoyed by a pro])er operation ])roperly per- 
formeil; that the purpose of such an operation would be to 
remoye the infection and would allow plaintitT to institute 
a j)rocednre of massage, stretching, and exercise in order 
to restore as much of the function as possible; that he does 
not know how much function in percentage or in range of 
motion or in ability to use the arm would haye resulted from 
an o])eration, but thinks that some restitution of the func¬ 
tion would haye been possible if the infection had been re¬ 
moyed. 

“Q. Would it haye permitted enough function of the arm 
to do daily woi*k ? A. Depending on the nature of the 
woi-k.” 

That he does not think he would be able to do labor- 
34 ing work again but would be able to j)erform some 
light or sedentary occupation not necessitating the 
full use of the arm: 

Q. Could he driye an automobile? A. Possibly. 

Q. Could he di*iye a horse? A. He could do that. 

(^. Could he work on a farm? A. It dei)ends on the type 
of work. 

Q. Could he do general farm work? A. I think it would 
depend on the ty])e of work, wheth(‘r he would haye to do 
heayy lifting or wield an axe, or whether it was possibly 
helping around in a semi-sedentary way. 

Q. Could he operate a barber shop? A. Possibly. 

AVitness further stated plaintitT told him something about 
his condition and he doubts whether, if ])laintiff had been 
])i*o])erly o])erated upon in DcH’ember of 1923, he would haye 
recoyered the full use of the arm, because of the condition 
which he saw in June, 1925, namely, the operatiye scar and 
th(‘ di*aining sinuses with the infection of the bone beneath, 
and the stitTness in the shoulder-joint, that is, the limited 
motion in the shoulder-joint at that time; that a condition 
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of that kind could easily develo]) in six months, and while 
it could not have been removed it mi^ht have been benefited 
if pro])erly attended to six months after it develo])ed; hut 
the condition had already become so well established that 
no operation would restore the entire use of the arm at 
that time, in June, 11)2;); that he never saw ])laintitY at all 
prior to June, 11)2;'), did not know of his condition prior to 
that time and did not examine any record at the hospital in 
Alexandria, and he did not ask Dr. AVood or any 
other doctor about plaintiff's condition prior to the 
time he saw him. 

Q. You mentioned a deformity of the head of the hone. 
Wliat caused that in your judprment ? A. Probably inflam¬ 
mation of the bone, that is, infection of the bone. 

Q. It would not be caused by cominij: in contact with any 
metal? A. 1 don’t know. 

Q. A blow from a ])iece of metal ? A. I don't know, sir. 

y. W as there a condition that would be ])roduced by 
l)reaking ? 

Mr. Simon: Breaking of what? ^letal? 

Mr. Denit: Of the bone. 

A. The break was below the head of the bone. Tiiat 
deformity of the bone was above the break. So that the 
tlattening or deformitv occurred most likelv as the result 
of the inflammation, causing the destruction of some of 
the bone tissue. 

Bv .Mr. Denit: 

Q. Would that have been caused by the operation that 
Mr. Ball had gone through? A. 1 doubt it. 

Q. Could it have been? A. It is possible, but not prob¬ 
able. 

that the chronic infe^dion over the bone structures was in¬ 
troduced in some manner into the bone section and had 
developed or spread in the bone, causing the changes we 
see in the x-ray picture; that he does not know how the in¬ 
fection was introduced in this particular case; that it might 
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get ill there through the blood stream from an infection 
from some other source and develop in the hone, 
3() or it might have got in there directly through a 
wound, or through possi))ly a foreign oliject being 
introduced beneath the skin, causing an infection and de- 
velojiing in tlie bone tissue. Tliose are the most common 
possibilities. It would not ordinarily result from being 
struck by a piece of metal in December, 1923; it might pos- 
siblv have been caused bv the use of an instrument that 
had not been properly sterilized before it was a])plied, but 
in the absence of infection he doubts whether it would have 
been caused by over-exertiou of that ])art of the ai‘m. If 
the infection was there the exertion might ])robably ag¬ 
gravate it, but exertion alone would not cause infection. 

On re-direct examination witness testitied that if a 
foreign object from without were introduced in the skin, 
such as a bullet or a piece of shrapnel, or a piece of me^ 
which is already not sterile, but infected, it might have 
jiroduced infection there which would extend to the bone; 
tliat if a wound was caused by a miss-le iu the form of a 
j)iece of broken iron, it might cause such an infection. 

“Q. Would your conclusion be the same if you were told 
that he was struck in December, 1923, and you examined 
him in June, 1923? A. My con(*lusion would be that in¬ 
fection was there, but as to what caused it T could not tell. 

“Q. Would you have found the infected condition that 
you say you did find iu »]une, 1923, if this foreign substance 
had entered the arm in December of 1923? A. Yes. 1 have 
seen it last longer than that interval. 

‘‘Q. You have? A. Yes. 

Even though the man was operated on in the mean¬ 
time? A. Yes.’’ 


Thereujion, the ])laintitT to further maintain the issues 
on his ])art joined, offered as a witness, John Dawson, 
who testified in substance as follows: 

He recalls the occasion when the jilaintitf was injured 
at the ship yard of the Western ^larine & Salvage (’ompany 
on December 13, 1923; that he was then employed by the 
Western Harine & Sah'age C’ompany keeping the tracks 
up; that this accident occurred around ten or fifteen min- 
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iitos to twelve; that he was standiii;;’ ri^ht l)eside the crane 
at the time; 

37 Q. At the time the drop Tell? A. Xo, sir; I had 
run away at the time he drop])ed. 

Q. What <-ansed yon to run away? A. I heard the sound 
of tile crane, the nois(‘. 

Q, Did you hear a hell liiii::? A. Xo sir, I didn’t. 

Q. You were uiulernealh the crane, did I understand you 
to sav? A. At first; ves, sir. When th(‘V was raisini;: this 
hall we was working- ri^ht at the crane. 

Q. And you heard the crane in opcu’ation? A. Ves, sir. 

Q. Then where did you no? A. 1 starte<i to run under 
the way way (?) I didn’t net ipiite all the way nndm-, hut 
the other fellows did. 1 stood uj) hv the 1- x 12. 

that he saw plaintilT struck; that plaintiff was knocki'd 
down and some of the nuMi, with tlu‘ witnc'ss, holpial to pick 
him up: that the crane ojierator did not come down to lu'lp 
and plaintitv was uiK'onscious. 

On cross-examination witness testified that he had hi‘en 
working for the Western Marine cV: Salvage (’omt)any nuiti* 
a while, about three or four months, he expects, lu‘fore tin* 
accident ha])pen(*d; that he was workinn rin'ht in hack of 
the crane and the hoom was setting mon* east from him; 
that he fiassed in fiont of it; that William Dean, Hicks, and 
a hoy from Accotink wei*e working with him, raisinn up the 
track and luittinn in ties; there was one track besides that 
on which the crane was located, and two freight cars wore 
oil that track, behind the crane. 

Q. Had there been very mueh material broken up 

38 that mornini;? A. V(‘s, sir; I think tlnu'e had been 
(piite a bit. 

Q. Was the crane in op(*ration pi-etty constantly? A. 
Yes, sir. 

Q, When the crane be^an picking;’ ii]) the weii;:ht before 
dropping* it on the material to lu* brokim did it make very 
much noise? A. Yes, sir; made' (piite a bit, the nears did. 

Q. Did it make any noise in dro])pinn: the ball before the 
ball hit the material? A. Yes, until it raised it up, when it 
raised this ma.nnot up, when the mannot was disconninded 
it let the ball drop. 
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Q. What signal did the operator give? A. When he 
raised this ball he always rung the bell. 

Q. As he raised the ball? A. Xo, sir; not until after he 
got the ball up ready to cut his current olf from the magnet 
and let his ball drop. 

(j. What did the men do witli you to protect themselves 
from any tlying pieces of material ? A. They generally run 
under cover. 

Q. When did they do that? A. Most of the time they 
done it before he got his liall up, and sometimes did it 
when he rung tlie bell. 

y. How long before the ball was actually dropped was it 
l)ef()re the men ran to cover? A. Sometimes before he 
would get it up we would run, and sometimes he 
31) would have it ])ractically all th(‘ way up before we 
would see it. Of course', we got so accustomed to 
the fuss that lots of times we would not wait for the bell to 
be rung, we would run before he would get it up. 

(^. Hid all the men working for yon, that is, Hicks and 
Dean and the other man, run for cover on this occasion? 
A. Yes, sir. 

Q. And each of you were in the range of the flying mate¬ 
rial at the time the ball dropped? A. Xo sir; I was the 
closest one to the ])lace outside of the man that got hit. 

##«*#*# 

(^. How many otlu'i* nu'ii were then' than Hicks, Dean 
and yourself? A. 1 think that was all outside of (lus, that 
other colored fellow, he and the other that hurt himself, 
that was working there at all. 

Q. Do yon mean Will T(‘asel ? A. Yes, sir. 

y. Where was (lus? A. 1 don’t know now, I just can’t 
remember where he was located at. It seems to me he run 
under the way-way too. 

Q. He ran too? A. Yes. 

(J. And everybody ran out of the way? A. Yes, sir. 

(j). Did you see Ball when yon started to run away? A. 
Xo, sir, T didn’t. 

40 Q. Do yon know where he was when you started to 

run awav? A. X"o, I don’t. 

Q. Where was he the first time you saw him? A. The 
first time 1 seen him 1 seen him picking up the scrap cast- 
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iii^s, lip the other end, iij) tlie otlier side from where I was 
working. 

Q. How long was it before you saw liim injured? A. 
That I eouldirt sav. 

Q. Was it a s])aee of a few minutes? A. Well, yes, sir; 
but I had been seeing him olT and on all morning. He had 
been ])ieking u]) serap there one place, theil another. 

Q. Do you know whether he was right up against the first 
ear that was immediatelv behind the crane? A. lie was be- 
hind the crane; yes, sir; all of us; the way we were working, 
was behind the crane from the way it was dropping that 
morning. 


Q. Do you know wlu‘th(‘r 
m(*ans of soeing bcliind him? 


the eiane ojierator has any 
A. Xo, sir; he is inside of 


the cab. 

Q. You mean by “no sii\" that he eanont see? A. No; 
he can’t see out tlu‘ back. 

(J. He cannot se<‘ out the back. A. Xo, sir; not men work¬ 
ing underneath. 


Witness further stated that he knew the man operating 
the crane could not see him when he was behind the crane. 


“Q. 1 understood yon to say that the crane operator did 
not ring any signal bell? A. Xo, sir. 

“(^. Von mean that you did not hear any signal bell? A. 
1 didn't hear anv." 


’riiat he did not h(‘ar any signal bell at the time of this ac¬ 
cident, which occui’red tiv(‘ yc^ars ago; that if there was any 
bell 1 m‘V(‘r ln*aj*<l it, .and he was working right at the crane, 
because I say, there was so much fuss you just natu- 
41 rally get accustomed to it, you wasn't paying atten¬ 
tion to anvthing like that. 


Q. The signal that causiul you to run was not the ringing 
of the bell, but was the noise of the crane ])icking u]) the 
ball? A. Yes, the noise of the crane or the gears. 


On re-direct examination witness testified that there were 
windows in the cab of the crane, one in front, one on the 
side and a small one in the back, but in the back of the 
crane is a big chunk of cement about five ton, which helps 
weight the back of the crane down; that the crane is on the 
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opposite side of the railroad cars, which run under the legs 
of the crane, and was drox)ping over the cars; plaintiff was 
about one and one-half car lengths away from the crane 
when the pear dropped; that he did not know the length 
of the cars but he judged they were maybe forty-eight, 
maybe sixty to seventy-five feet. 

Thereupon the plaintiff, further to maintain the issues 
on his part joined, offered as a witness Gus Marshall, who 
testified in substance as follows: 

That he lived at 639 St. Anne Street; that he knows the 
plaintiff and recalls when he was hurt in Alexandria ship 
yards; that witness was working on the scrap iron pile 
breaking up cast iron, and when the ball fell and hit the 
iron it scattered and a piece came down on the back of the 
crane and struck plaintiff on the shoulder and his wrist; 
that witness was right beside plaintiff, either behind or on 
his side; that he did not hear any bell rung; that when the 
crane went up they hid behind a car they were loading, one 
coal car and one flat car, the coal car was the one I tried to 
get beside of; that when plaintiff was hurt he had not been 
behind the car because the bell had not rung; that he, 
witness, had worked at that place about six months before 
plaintiff was injured, and it was customary to ring a 
42 bell when they droi)ped the pear; that after plaintiff 
was hurt witness went there and helped to get him 
up off the track where he had fallen unconscious, right 
aside of the car; that he did not hire plaintiff, was not his 
boss, and was not in charge of this job; that he, witness, 
was employed by Mr. Simon, a junk dealer, and Mr. Harry 
was his boss. 

On cross-examination witness stated that he was work¬ 
ing with plaintiff at the time he was injured, both doing 
the same kind of work; that another man bv the name of 
William Teasel was also there; that Mr. Harry was not 
there; that all three were picking up scrap after the ball 
breaker scattered it; and i)utting it on a skip for loading 
it on cars; that there had not been much material broken 
that morning but they were picking it up; that there was 
a big piece they wanted to break up to put in the skip and 
had just started breaking again; 
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Q. AVlio told the man operatinjj: the crane that you 
wanted to break it up? A. T told him it was all right, and 
bv that time he started on. 

Q. You told him it was all right? A. Yes, sir; to break 
it up, hut you know when they raised the hall up he was 
supposed to ring the hell so we could get out of the way, 
we pay no attention wliile the hall is going up, keep ])icking 
up iron. 


that Dawson and the other men working for the railroad 
people were on the other track, he guessed about half a 
Sijuare otT; that he did not s(‘(‘ Dawson and the other men 
working on the tracks run a wav from anything at the time 
Ball was injured hut after he was injured Dawson ran to 
help ])laintitT; that Dawsou had been working on the track 
all that morning and witness saw him and the other men 
driving s])ikes immediately before plaintitY was in- 


juri‘d; 

43 (^). You did not s(*e tluun run away from the ])lace 

where the material was being broken in order to find 
shelter? A. Y(*s, sir, they run when they ring the bell; 


yes, sir. 

Q. Did von ever see them run at anv other time? A. 
Not run any etluu* tinu' without the bt‘ll rung, when the 
bell rung thev run. 

(^). Did the bell always ring there? A. Kings about live 
minutes, evei*v time it bits the ball and goes up. Sometimes 
a little longer tbau five* minutes; sometim(‘s the magnet is 
hot and won’t pick the ball u]) right away, and maybe it 

will be about *J0 minutes or half an hour before vou can 

* 

pick that ball up when the magnet gets hot. 

Q. And every other time this crane operated and dropped 
the ball, and the ball came down, it rang a bell, except this 
one time; is that it? A. Yes, sir. 


that the crane did not make much noise but usually came 
up very smoothly and (piiet; it did not make a lot of grind¬ 
ing noise like an automobile when it starts, the only noise 
made being when the crane is started to traveling up and 
down the track; that when it reaches out to pick up the 
weight it does not make that noise but if you let the boom 
down it kind of makes that noise, nor does it make that 
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kind of noise when it raises the wei^^ht in the air before 
dropping it. 

Q. You could hear the crane when it was picking up the 
hall, couldn’t you? A. Yes, sir. 

Q. And you heard it this time, didn’t you? A. I heard it 
when it was picking up the Imll; yes, sir. 

44 Q. And you knew he was going to drop it, didn’t 
you? A. No, sir; I never knowed it because he al¬ 
ways rings the hell to let ns know. 

******* 

Q. Did you ever see the crane operator pick the hall up 
before and let it down without dro]iy)ing it on the material? 
A. No, sir. 

Q. You never saw him do that before? A. No, sir. 

that the \veight was raised pretty high in the air but he 
couldn’t tell exactly how high; he always holds the ball up 
in the air until he cuts the juice otf, after they cut the juice 
otT the ball falls. 

‘‘Q. Who told the crane ojierator what material to break 
u]) and what material not to break up? A. The iron was 
right there for that, sir. 

Q. Did you tell him? A. T tell him to go ahead with the 
ball.” 

that he does not recall using the expression to the crane 
operator ‘‘come on, let’s go to war” when a piece of iron 
material is ready to be broken; when they ring the bell I 
say, ‘‘Come and let us go”; that they started breaking 
material that morning about ten o’clock; 

“Q. had you been breaking uj) the material constantly 
before Ball was hurt? A. No, sir. 

“Q. How much had you broken up? A. Hadn’t broken 
up none because we was picking u]) iron putting on the skip 
car, we wanted to get out that day, and taken about four 
skips a load of iron will fill the car, and wasn’t that much 
broke, but some of it was just big pieces there.” 

that when Ball came to work he, witness, told him he had 
to look out for the flying material, to watch out for that 
crane, when they range the bell to get out of the way and 
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that when the bell rung plaintifT would follow witness and 
go right behind the car. 


Thereupon, to further maintain the issues on his part 
joined, plaintiff offered as a witness. Dr. E. A. Merritt, who 
testified in substance as follows: 


That he has been practicing his profession in Washing¬ 
ton for nine years and prior to coming here had 
45 practiced in western Iowa; that he specialized in 


x-ray and radium; witness thereupon identitied x-ray 


films marked 2/4 28, which were taken on February 4, 1928, 


and other films marked 6/11/25, taken on June 11, 1925; 


said films were offered in evidence to which the defendant 


objected on the ground that they were too remote. Said 
objection was overruled, and said films were received in 
evidence to which ruling of the court, the defendant duly 
excepted and said exception was duly noted on the minutes 
of the court. Thereupon witness stated that film marked 
12,909, taken on June 11, 1925, showed evidence of an old 
fracture in the up])er third of the right humerus, the arm 
bone, and an extensive destruction of the cavity in which the 
head of the bone rests, what is known as the glenoid fossa; 
there are extensive changes in the head of the humerus, in¬ 
dicating not only healing of the fracture but bone prolifera¬ 
tions appear, which is an expression of an infection, a bone 
infection, commonly known as osteomyelitis; that the films 
marked 2/4/28 show essentially the same condition with the 
exception that the line of fracture is more apparent, the 
bone cells have absorbed in this area and the roughening 
of the bone around the gelnoi<l fossa is somewhat less. The 
picture is still that of an old fracture with a chronic osteo- 
mvelitis. In addition to this, there are some bone cells be- 
low the joint in the soft parts which are doubtless pieces 
or fragments of bone which ultimately will be either ab¬ 
sorbed or discharged through a sinus. That is the same 
fracture which is disclosed by the picture taken in 1925. 
That the pictures indicate there is bound to be a serious im¬ 
pairment of function resulting from this condition; he 
would ])refer not to hazard a guess as to the movements of 
the arm with which it would interfere; that there would 
never be a complete restoration of normal function of that 
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joint; that the dark line tliroii^h the upper portion of the 
shaft of the humerus indicates bone absorption, and 
46 that is the site of the old fracture; and the proba¬ 
bilities are that eventually will have nothing but 
fiberous union there. The indications, judging between the 
two films, are that the bone cells are absorbing at this point 
and ultimately there would not be a bony union, but in¬ 
stead a fiberous union, which does not do the work the same 
as a bony union would. 

On cross-examination witness stated he could not tell 

whether the condition disclosed bv the x-ravs was caused 

» * 

by an injury received on December 13, 1923, nor could he 
tell what caused the condition disclosed bv the films. 

On re-direct examination witness stated that he could not 
tell whether the injury was caused by external violence; that 
a fracture may be caused by something other than a blow; 
that you may have a diseased bone which will fracture by 
simple mechanical muscle pull, which has nothing to do with 
injury at all; that cannot hapiien to a normal bone but it 
can happen to a diseased bone and frecpiently does. 


Thereupon, to further maintain the issues on his jiart 
joined, the plaintitT otYerc'd as a witness Charles H. Stein- 
braker, who testified in substance as follows: 


That he resides at (^onduit Road and Lanier Place, is 
employed at this time as foreman for Louis Simon, and was 
employed in December, 1923, as foreman for Louis Simon 
at the ship yard; that In* (*mploy(‘(l William Dali to work 
for Louis Simon and Ball was working for Louis Simon 
when he was hurt; that the witness’ duties were to look out 
and see that the men W(‘r(‘ woi’king and what th(*v wei’e 
doing; that (Jns Marshall was not a foreman under him at 
all but was a laboier and that he, witness, gave instructions 
as to what iron should be broken at the shij) yard. 


On cross-examination witness stated he gave these in¬ 
structions off and on during the day; that he was at the 
ship yard all day but not at the particular place 
47 where the iron w.as being bi-ok(‘n; that there were two 
men engaged on this ]iarticular work, namely. Ball 
and Marshall; that Marshall had been working for us ever 
since we started, just the dates I do not know; that he 
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couldn’t tell how many pieces of material were broken every 
day but there was always more than one i)iece; that the ma¬ 
terial was always kej)t in one place and was hauled there 
by the Western Atarine & Salvage Company from different 
places to this one particular place where it was broken up. 

Q. Who told them what material to bring? A. They did 
themselves. 

Q. They selected the material? A. Yes, sir. 

Q. Nobody assisted them in it ? A. No, sir. 

Q. Whose material was it, if you know? A. That 1 just 
couldn’t answer. 


Q. What were you going to do with it? A. We broke it 
up and shipped it. 

Q. For whom? A. For Louis Simon. 

Q. Shipped it for Air. Simon? A. A"es, sir. 

Q. Do yoii know whether Air. Simon i)urchased it or not? 
A. Yes, sir. 

Q. lie did purchase it? A. A"es, sir. 

Q. From whom? A. From the AVestern Alarine & Sal¬ 
vage (’ompany. 

Q. In what condition did he purchase it, when it was 
broken or before it was broken? A. Before it was broken. 


Air. Simon: I move that go out unless he shows that this 
man knows the contract existing between his em- 
4S ployer and the salvage com])any. 

Air. Denit: Tie said he did. 

The Court: A"ou may re-examine him on that, of course. 
Air. Simon: 1 might also move that it go out because it 
is not responsive to the direct question. 

The Court: I overrule the motion. 

Air. Simon: 1 note an exce])tion. 


Bv Al r. Denit: 

Q. Did you ever tell the crane operator what material 
to break up, Air. Steinbraker? A. No, sir. 

Q. A"ou nev(‘i- did? A. 1 didn't tell the crane operator 
what to break up; no, sir. 

(^). AVho did tell him, if you know? A. The AYestern Ala¬ 
rine & Salvage Company had the material brought around 
and put on the ground. 

Q. AAlio told him what to do with it? 
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Mr. Simon: He says lie did not. Ask him if he knows 
who told him. 

Mr. Denit: I will ask him in my own way. 

A. I don’t know what you mean. When the material was 
brought around and put down there it was understood that 
it was to be broken up. 

Q. Understood between whom? A. It was understood 
that the Western Marine & Salvage Company turned it 
over to Mr. Simon. 

Q. And it was turned over to him the moment it was 

put there at the pile? A. To be broken up, yes, sir. 
* * * 


49 Q. Is it not a fact, Mr. Steinbraker, that Gus Mar¬ 
shall was left there with instruct ions to tell the crane 
operator what material to break and what not to break? A. 
Yes, sir. 

Q. That is the fact? A. Yes, sir. 

y. And he was so acting at the time Ball was injured on 
December 13, 1923, wasn’t he? A. Yes, sir. 

Q. You had been there from time to time, had you not, 
and seen what Marshall was doing? A. Yes, sir; what both 
of them were doing. 

Whereupon the Court staled that “it is admitted by the 
pleadings that this work was being done by the defendant,” 
and the defendant’s counsel representing to the C’ourt that 
they had not so interpreted the pleadings and considered 
that they raised an issue as to whether there was any legal 
liability on the defendant, thereupon reipiested leave to file 
an amended plea, which amended plea was drafted at the 
trial table, and tiled by leave of the Court, the joinder of 
issue heretofore tiled to the tirst and second plea to stand 
to said amended plea. 


Thereupon the plaintiff, further to maintain the issues on 
his part joined, offered as a witness Jessie Reardon, who 
testified in substance as follows: 

That she was one of the bookkeepers at the Alexandria 
Hospital and had produced certain books from said institu¬ 
tion. Witness identified the signature of Miss Carter, su¬ 
perintendent of the hospital, to two bills and receipts, which 
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said bills and receipts were received in evidence, as plain¬ 
tiff’s exhibits 3 and 4 and are as follows: 


“Alexandria, Virji^inia, March 29, 1924. 

50 “Mr. William Ball, in Account wtih Alexandria 
Hospital, December 3 to February 5. Room with 
general nursing, 55 days at $2 a day, $110. Use of oper¬ 
ating room, $10. Surgical dressings, $5. Ex-ray $35. 
Total $160. Paid April 26, 1924.” 

(Signed) “F. CARTER, 

‘ ‘ S icperintendent, ’ ’ 

“Alexandria, Virginia, December 29, 1924. 

“William Ball, Alexandria Hospital, Alexandria, Vir¬ 
ginia. To hospital room and care from December 21 to 

Januarv 1.” 

* 


1 take it that that is December of 1924 to January of 1925f 
A. 1925. 

y. “$2. Operating room fee, $7. X-ray, $15. Total 
$29. Received ])ayment, Alexandria Hospital, by Fannie 
Carter, April 28, 1!)25.” 1 understand that you have your 
books of account here with vou ? A. Yes. 

Q. And they contain the same information as is con¬ 
tained in these bills ? A. Yes. 

On cross-examination witness stated that the x-ray and 
hospital board bills were paid to her by a lawyer for the 
Western Marine cV: Salvage Company, she thinks it was a 
Mr. Strasburger. 

y. Is this the gentleman sitting back here who paid it 
(indicating Mr. L. H. Strasburger) ? A. 1 really don’t know 
now. We have j)eople coming in there every day paying 
bills, and 1 could not remember every person that came in 
there to pay a bill. 

Q. Do you know his initials? A. L. R. 


Thereupon the jJaintitT, further to maintain the is- 
51 sues on his part joini'd, offer(‘d as a witness Dr. Har¬ 
old Wood, who testified in substance as follows: 
That he has been a physician since 1909 specializing in 
surgery; that he was operating surgeon for the Dupont 
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Company for a long time for their hospitals, and has been 
in Alexandria and Washington since 1919; that he knows 
the plaintilT and recalls o])erating on him last part of 1923; 
the first time 1 remember I saw him was in the Alexandria 
Hospital in 1923. He had a fracture of the surgical neck of 
the humerus, the large bone in the right arm. We reduced 
that fracture. 1 think we tried, made sev^eral attempts, to 
reduce it without operation, and linally I made an incision 
and put a kangaroo tendon in the two ends of the fracture 
to bring it together. Asked whether it was a severe frac¬ 
ture, witness stated no more than the surgical neck, but a 
fracture of the surgical neck ot* the humerus is always a 
bad fracture. 


Q. By the way. Doctor, do you recall who called you on 
this case? A. Well, at that time 1 think I rei)resented the 
insurance company. I did the surgery for the insurance 
company that insured the ship yard employees. 

Q. Did you ever do any work for the Western Marine 
& Salvage Company as their surgeon for their employees? 
A. No, sir; always through the insurance company which 
represented them. That is, so far as I know. I know that 
the bills were always i)aid by the insurance company. 

To said (piestions and answers the defendant objected on 
the ground that they were not competent or material. 

“Mr. Simon: 1 agree to that and agree to strike it out, 
if the (^ourt please. 

“The Court: All right.” 

And thereupon counsel for the respective ])arties approached 
the Bench and out of hearing of the jury the defend- 
52 ant moved to withdiaw a juror and declare a mistrial 
on the ground that by such questions and answers it 
had been shown that an insurance comy)any is involved as 
far as the defendant is concerned. Said motion was over¬ 
ruled with leave to i*enew the same and thereupon the court 
directed the re])orter to write out the questions and aiv 
swers to which objection was made, which questions and an¬ 
swers are as hereinabove set fortli. 
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“Mr. Koeni^sberger: Well, we will stipulate that the 
jury may he given to uiulerstancl that there is no insurance 
company involved. 

“Mr. Denit: That won’t do under the dc‘cision of the 
Court of Appeals.’’ 

The court reserved his decision upon the motion made by 
the defendant, and directed the plaintitT’s counsel to pro¬ 
ceed with the examination of Dr. Wood, who testified fur¬ 
ther, in substance as follows: 

That he oj)erated on the plaintiff on December 14, which 
he presumed was the day following the injury but he had 
no record with him as to how long plaintiff was in the hos¬ 
pital; that he saw i)laintiff daily and plaintilf improved dur¬ 
ing his first hospital visit. 

We made x-ray pictures about, well, six or eight weeks 
afterwards; and the bone had healed completely, the frac¬ 
ture had healed completely. 

y. Will you just tell the history of the case and just what 
happened / A. Wt‘ll, he had some limited motion, of course, 
as those cases always do, from adhesions around the shoul¬ 
der joint. 

In December, 1!)24, he began to have a slight pussy dis¬ 
charge from around the shoulder-joint. An x-ray picture 
showed that small ])ieces of bone had been thrown otf from 
the shaft of the injui’ed bone, what we call spicules of bone. 
Nature was trying to throw them out, get rid of them, and 
as usual, it caused a pus formation. 1 made an inci- 
53 sion and removed those pieces of bone, and he went 
right on to recover from that. The wound healed up 
in a verv short time. 

Then 1 saw him from time to time in my office, trying to 
have him use passive motions and different exercises to try 
to regain the use of that shoulder-joint. 

that plaintiff last visited him fully a year ago and was hav¬ 
ing some pus discharge then; that he expects plaintiff was 
in pain when he first saw him, but that he does not think a 
patient suffers much pain after the fracture is reduced and 
put in a splint or cast; that the splint or cast is usually kept 
on five or six weeks; that he has not carefully examined the 
x-ray plates although he saw them about a year ago and 
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that it would take just a moment to examine them and give 
his personal opinion on them. Thereupon the witness was 
shown the x-ray film marked plaintiIT’s Exhibit 2 and stated 
that it showed an absori)tion of the callus that had orig¬ 
inally formed at the site of the fracture and plaintiff still 
has a fracture; that was due to osteomyelitis; that plaintiff 
has had osteomyelitis all tlirough this case, an inflammation 
of the bone, ever since the first spicules were formed, or 
at least before the first little spicules that he mentioned that 
he removed in December, 1024, those being thrown off as 
a result of the inflammation of that bone; witness was then 
shown x-ray picture No. 832 which was subsequently identi¬ 
fied and admitted in evidence and stated that by comparing 
this picture with plaintiff’s Exhibit No. 2, he was of the 
opinion that the fracture shown in each picture was the 
same; that he treated plaintiff up until a year ago but there 
was a long period of time that he did not treat him at all 
and plaintiff did not come to him for any other break in 
his arm. 

“And thereupon the following occurred out of the pres¬ 
ence of the Jury : 

“The Court: The stenographer has written these ques¬ 
tions out: 

“ ‘Q. By the way. Doctor, do you recall who called you 
on this case? A. Well, at that time, 1 think I represented 
the insurance company. 1 did the surgery for the insur¬ 
ance company that insured the sliij) yard employes. 

“ ‘Q. Did you ever do any work for the Western Marine 
& Salvage Company as their surgeon for their emjiloyees? 
A. No, sir; always through the insurance company which 
represented them. That is to say, so far as 1 know. 1 know 
that the bills were always paid by the insurance company.’ 

“In other words, the insurance company was represent¬ 
ing the employees, and not the defendant company. I see 
no reason for declaring a mistrial. 

“Mr. Denit: May we see that, if your Honor please? 

“(After a few moments:) llis attention was directed to 
the Western Marine & Salvage Company as their surgeon 
for their employees, and he answered: 

“ ‘No, sir; always through the insurance company which 
represented them.’ 



44 


WESTERN MARINE AND SALVAGE CO. VS. 


“The Court: That is, the em])loyoos. T cannot take that 
to mean the insurance company for the defendant. There 
is no magpie in the words ‘insurance company.’ 

“Mr. Denit: No, sir; Imt would your Honor ask the wit¬ 
ness when he returns whether he meant tlie insurance com¬ 
pany for the employees or the insurance company for the 
Western Marine & Salvage Company? 

“The Court: I will charge the jury that there is no evi¬ 
dence here that any insurance company is representing the 
defendant company. 

“Mr. Denit: Your Honor, the injury, if there is any in¬ 
jury, is done when that is put in the minds of the jury. 

“The Court: I don’t think that is the deduction to be 
draw'll from that language—that the insurance company 
represented your company. 

“Mr. Denit: Would you jiermit us to ask this witness 
w'hat he meant by it ? 

“The Court: Yes, but vou must abide bv the result. 

“Mr. Denit: Here he is now. 


“Mr. Koenigsberger: It does not matter wiiat he says; 
it is w hat the language means. 

“The Court: It is what he said, Mr. Koenigsberger. 

“Mr. Koenigsberger: Perhaps during the next hour if 
we talk with this witness we can ])ossibly frame some (|ues- 
tions that will clear this whole thing up. 

“Mr. Brandenburg: There is a witness on the stand, and 
I don’t think this attornev should discuss the case with him. 

ft 

“Mr. Koenigsberger: I am otTering to try to clear this 


up. 

“The Court: Perhaps you gentlemen might talk to him 
all together. 

“Mr. Simon: If your Honor please, if 1 might be heard: 


This is a rather singular situation. As w'e all know’, Vir¬ 


ginia has what is known as a Workmen’s Compensation 


Board, and these doctors are appointed for that very pur¬ 


pose. 

“The Court: Of course, either side can go into that. 

“Mr. Simon: We want to talk it over with him. 

“Mr. Brandenburg: No. 1 don’t think we ought to do 
that. 

“Mr. Koenigsberger: I want to say now’ for the sake of 
the record that my only reason for wanting to talk w’ith this 
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witness was in order to clear up this misunderstanding. But 
Mr. Brandenburg won’t permit this. Mr. Brandenburg says 
he thinks it is not i)roper. Tlierefore we shall not do it. 


The Court havdng announced that the motion of 
54 the defendant to withdraw a juror and declare a mis¬ 
trial would he overruled, the defendant duly excepted 
and said exception was duly noted on the minutes of the 
court. 


Thereupon the re-direct examination of the witness, Dr. 
Wood, was continued and said witness testitied in sub¬ 
stance as follows: 

That his charges for the services rendered the plaintitf 
were Two hundred dollars, ($*J0().()()); that the same had 
been paid and were reasonable. 

On cross-examination the witness stated that he was not 
paid by the plaintitf for his services; that there came a, time 
while treating the plaintitf when he considered the ])lain- 
titf’ entirely tit to go back to work and that was in April, 
1924; that he wrote a letter stating the plaintitf’s condi¬ 
tion, which letter was admitted in evidence, marked ‘ AVood 
Exhibit 1” and is as follows: 


‘‘Simon, Koenigsberger & Young, 

342 Woodwai’d Building. 

Attention of Mr. Strasburger. 

“Dear Mh. Strasburger: 

“After talking with you this moriiing on the telephone, 
William Ball came into my othce and informed me he would 
like to return to light work one week from Monday, at which 
time 1 believe he will be able to undertake the same.’’ 

that after April 15, 1924, witness next saw the plaintitf on 
June 1, that is two months later; that i)laintitf wanted to 
return to work at that time; that I examined plaintitf every 
little while because he came into my othce and 1 presume I 
examined him immediately prior to writing the letter of 
June 1, 1924, because I made numerous examinations; that 
in June, 1924, plaintitf had a very limited motion at the 
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shoulder joint wliieli never did recover fully; that he pre¬ 
scribed the usual treatment, which consisted of cer- 
55 tain exercises that he had to perform himself; that 
he has no way of knowin< 2 : whether plaintitT followed 
his instructions and don’t remember whether he had asked 
j>laintitf if he had done so; that he expects he advised him 
what to do; that the first record he has of recommending 
that plaintitY be taken back was on April 15, 1924; that he 
made another report on June 1, 1924, and i)laintitY was at 
that time able to return to work; that he does not know 
whether or not plaintitT had returned to work at that time; 
that after June 1, 1924, ])laintitT was continually coming 
into my otlice, and I do not know how soon after that 1 saw 
him but 1 saw him everv little while. 1 have a recollection 


of seeing him in July again; about the 25th of July 1 made 
a report to the same otlice, so 1 presume 1 saw him a little 
before 1 made that report; that at that date plaintitT had 
some slight discharge of pus from this shoulder-joint, or 
from the region of his shoulder; that he, witness, was not 
able to form a detinite opinion as to the cause of the dis¬ 
charge, at that time except in a general way that there was 
possibly a little spicula of bone there tluit had been thrown 
off, nature was trying to get rid of; that this was the usual 
result of all injury of the kind plaintitT sustained; that 
plaintitT's condition had not been aggravated because of the 
fact that the arm had not been exercised; 


y. Were you not of the opinion at that time if Mr. Ball 
had returned to light work that his condition might have 
imj)rove(L' A. That he would have had more motion in his 
arm. 

(j). The lack of exercise then might have resulted in a 
stilTening of the arm; is that it t A. Well, to some extent; 
yes, sir. 

y. How much? A. Well, we do not know that. It 
5(> would all dei)end upon the existing conditions. 

(^. What has been your observation of these cases? 
A. Well, they will not improve any without exercise. 

y. Did you ask Ball whether or not he had exercised the 
arm? A. Well, 1 would only have to answer it as 1 did be¬ 
fore, indetinitely; you asked the same cpiestion and I could 
not answer it detinitely before. I presume I did, because 
1 was working with him trying to improve the condition. 
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Q. Your best recollection then is you did ask him whether 
he had exercised it? A. I don’t remember whether I did 
or not, but I expect I did. 

Q. On July 25, 1924, had the fracture completely united? 
A. Oh, yes, sir. 

Q. Perfectly united? A. That had been united for a long 
time. 

Q. The arm was in good condition? A. Except from the 
limited motion. 

y. Was Ball able at that time, on July 25, 1924, to place 
the hand of the injured arm on the opposite shoulder and 
in most any other position except to extend it at right angles 
to the body? A. Yes, sir; he could jilace it on his head. 

Q. He could place it on his head then ? A. Yes, sir. 

(j. Did you advise him to exercise the arm then? 
57 A. Yes, sir. 

y. Do you know whether he did it or not? A. No, 
sir. 

y. Did he exercise it any in your presence? A. Oh, yes, 
in the otlice. 

y. Did he complain of any pain when he would put his 
arm up on the shoulder? A. Oh, yes, it always caused some 
})ain when you try to stretch adhesions. 

y. Were you stretching it when he placed his right hand 
on the shoulder? A. As much as we could. 

y. And on his head? A. Slightly. Yes, sir; we were try¬ 
ing to stretch then to get motion. 

y. Could he lift anything with his right hand at that 
time? A. Yes, he used to lift things around the office. I 
used to have him do that. 

that on December 51, 1924, witness operated on plaintilY for 
that little spicula bone. 

y. As a result of the operation and the examination that 
you made on December 31, 1924, what was your opinion 
with resjiect to the condition of Ball’s arm? A. Of course 
he still had the limited motion. The site of the old fracture 
was in tine condition, and 1 removed a little spicula of bone, 
about two inches square, which had been thrown off from 
the shaft of the bone, due to an inflammatory condition. 
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Q. Did you entertain the opinion at that time, Deoem- 
})er 31, 1J)24, that after the incision wliich you made 
58 on that morninf]^ liad liealed you could see no reason 
why Hall would not have a perfect arm? A. Well, 
except for the possible limited motion that he might have 
at the shoulder joint. 

Q. But you did not entertain any doubt as to the perma¬ 
nent, total disability of this arm? A. No, sir; not except 
as to the limited motion. 

Q. Excel>t as to the limited motion his arm would be per¬ 
fectly healed; is that it? A. Yes, sir. 

that j)laintilT remained in the hospital on the occasion of 
that operation, only a few days, I think; it was just a minor 
operation and there was no reason why he should remain 
in bed; that he, witness, does not know whether he left the 
next morning or not; that he expected to have plaintiff dis¬ 
charged from the hospital the next morning; that he saw 
plaintiff* again on or about January 17, 1J25, and made a 
report to tlu* same attoriu^ys that the previous reports were 
made to; 


Q. What opinion did you entertain concerning the condi¬ 
tion of HalTs arm at that tim(‘.^ A. Well, it was improving, 
practically healed, the incision that I made to remove the 
little spicula of bone had practically healed. 

Q. Was there anything that you noticed then which 
caused you to change your opinion as to whether Ball would 
be able to continue the use of the arm? A. At the time that 
I made this report on January 17? 

Q. Yes, sir. A. No, sir. 

59 Q. You were of the o|)inion then that ho would 

have the use of his arm except for the limited mo¬ 
tion? A. Yes, sir. 


that after January 17, 1925, he saw ])laintiff who came to 
his oflice for redressings but his wound healed beautifully 
and the pus all cleared uj); that he also saw plaintiff sev¬ 
eral times thereafter but he doesn’t know up to what date, 
although it was fully a year ago. 

On re-direct examination witness stated plaintiff was 
having another discharge from his wound, from this 
shoulder-joint, as near back as a year ago, and that plain- 
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tiff liad had a sort of low grade osteomyelitis almost ever 
since his fracture; that rest is probably one of the best 
things for an inflammation; that the fracture had united 
and drawn together so that plaintiff can use his arm in the 
same fashion he could beforehand, so far as the site of the 
fracture is concerned; that when plaintiff first returned to 
work or said he was ready for light work witness would 
have recommended plaintilT pick up heavy pieces of iron 
with the injured arm, so far as the fracture was concerned, 
it was supposed to be even stronger than it was before; 
that the non-bonv or fiberous condition shown in the last 
x-ray is due to this slow, low-grade inflammation going on 
in his bone and all the lime salts, which is the solid sub¬ 
stance of the bone, has been absorbed, natural absorptions 
wherever there is an intlammation in a bone, it naturally 
absorbs the lime from that bone, carries it away so that 
the blood can flow there more freely for the white blood 
cells to clear up that intlammation, and in this case it has 
absorbed the callus that was uniting the bone; that plain¬ 
tiff has now a soft section in his arm, softer than the callus 
was, and what he will liave now is a fibrous union, rather 
than a bony union; that he has seen such unions just 
60 as good as the other and it all depends whether it 
would be bad for heavy work; that by adhesions, he 
did not mean the wound had healed, but when you put a 
joint up in a cast for any length of time around an intlamed 
area, there are usually some parts that grow together; that 
the intlamed tissues unite together, and that is what we 
call adhesions; that it is very painful to stretch these and if 
a man attempts to pick u]) something and stretches those 
adhesions it hurts; that when he puts his hand over his 
head when he cannot move it very well, I expect it hurts 
some; that the two inch square piece of bone was taken 
from plaintiff’s arm about a year after the first operation, 
just a small piece of bone thrown off the shaft, nature was 
trying to get rid of it, because it was a. little ])iece of dead 
bone; that it was caused from the intlammation; that this 
piece of bone was not in there from the time of the original 
()])era1ion; the x-ray picture shows there was nothing there 
until we took this picture, well, the fracture, there were 
spicula of bone there, and I had a picture taken about a 
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year aflonvartl and it showed lirdc* spicnla of hone; tliat 
witness conldirt tell when it was thrown off, hnt usually 
the irritation starts np almost iinint'diately; that he does 
not tiiink the irritation eonld he canstMl hy ]>laintilT's at¬ 
tempt to ,u:o hack to li<i:ht work; 


Q. What would cause such an irritation to throw off- 

A. lie has had, as 1 say, from the injury, the ori.i>:inal frac¬ 
ture, he has had ever since that more or less chronic in¬ 
flammation of the hone*, and while it did heal originally and 
•went on for a year with a p(‘rf(‘ct nnit(‘d fracture, the low- 
^rade inflammation contimuMl until it thiew otT this little 
spicula of dead hone. The hlood snpj)ly was not i^ood, ainl 
there was a piece of hone, broken s(‘.um(‘nts, and natnn‘ 
threw it off. Then 1 ojamed it ii]) throui^h th(‘ skin 
hi a]id just removed it. The wound h(‘aled aft in* that. 

(J. This osteomyelitis yon sp(*ak of was not caused 
hy the fact that he was not workin.i»:/ A. Xo, sir. 

(^. 1 mean to say if that were there and that disease was 
inside that man’s arm, whether he worked or did not work, 
that would have had the same efTect, would it not ? A. The 
same efTect, ves. 


Kecross-examination. 


Bv Mr. Denit: 

* 

Q. You did not recommend to Mi*. Ball that he should 
^^o hack to work when it would he painful for him to use 
his arm, did vou ? A. 1 recomm(‘nd(*d, as 1 usnallv do in 
those cases in onr j)ractic(‘, that th(*y i^o hack to lii;ht work 
to begin with, and they gradually, in a short time, take up 
the regular work. 

Q. And that was what yon had in mind with the j)IaintitT 
here? A. Yes, sir. 

Thereupon piaintifT, to further maintain the issues on his 
part joined, offered as a witness Dr. Oliver A. Ryder, who 
testified in substance as follows: 


That he is located at Alexaiulria, Virginia, and has been 
connected with the Alexandi’ia llos])ital for eight years; 
that he took x-ray picture Xo. 852 of one AVilliam Ball on 
the 13th day of December, 11)23; that said picture shows a 
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rraeture of the right himieriis aiul the information desired 
])y Dr. Harold Wood, the right shoiilder-joint only. 

On cross-examination witness stated that this No. 852 
indicated to his mind that it was an x-rav taken bv 
()2 him; that other hos])itals have K. A. No. 852, be¬ 
sides his own; that he remembered the man, remem¬ 
bered the arm, etc., and would be willing to swear that he 
took this ])articnlar x-ray; said x-ray picture was thereupon 
received in evidence. 


Thereupon the ])laintilT, further to maintain the issues on 
his part Joined, offered as a witness Dr. Contee Cook, who 
testitied in substance as follows: 

That he examined ])laintiff’ with reference to an injured 
right shoulder early in June or July, 1025; also on Febru¬ 
ary 15, 1028; that he had been practicing medicine for nine 
years in the District of Columbia, was graduated from 
Howard Idiiversily and is the ortho])edic surgeon at Freed¬ 
man’s Hospital; that he has been such surgeon for seven 
years; that an orthopedic surgeon is a surgeon of bones and 
joinls; that plaintiff had a scar on his right shoulder; he 
had som(‘ small openings on there exuding a thin, foul¬ 
smelling pus; his arm was, 1 might say, almost fastened 
down to his side. He had a marked shortening there, a 
shortening of about one-half inch or more; that witness 
examined the x-ravs which Dr. Merritt took ])oth times; that 
after examining the iirst x-ray he concluded plaintiff has 
an osteomyelitis; with this there are some small fragments 
of bone on the outside which may be due to a shattering 
fracture, oi‘ mav be due to osteomvelitis; his arm has 
di-o|)ped down and his glenoid cavity has been eroded, that 
is, there is some condition there which has caused the bone 
to be eaten awav. Ordinarilv this cavitv is smooth, but this 
one is rough; that the latei* x-ray picture shows conditions 
have changed. At the site of this fracture it looks like 
thei'e is a separation going on there. That may be due 
to the osteomyelitis or to the weight of his arm pulling 
down, but the union is not as firm, there is (pnte a bit more 
erosion at the glenoid cavity; that plaintiff could not now 
use his right arm for heavy lifting; he just can’t 
use it; he does not have any motion of it; the only 
motion he has is at his elbow; he can flex his elbow 
a litle bit and work with his elbow, but he cannot use the 
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arm at all; in lifting you have got to use your shoulder- 
joint and plaintitY does not get any motion with his shoul¬ 
der; that this condition never will correct itself but a 
further oi)eration may help some; that an operation would 
cure osteomyelitis and give a little more function in the 
arm, but would not give back full function. 

On cross-examination witness stated that he did not see 
the plaintilT prior to 1925; that plaintilT was brought to 
liim for examination, and the only professional services 
ren(lere<l was an examination; that he never treat(‘d plain¬ 
tiff and was glad he didirt; that the osteomyelitis which he 
saw in l!t25 (*ouhI have been removed by an operation and 
j)lainlilV should have had an operation at that tinu' in ord(‘r 
to ch*ar np the osteomyelitis; that witness ri‘(M>mmen(h*d an 
operation at that time; that such opio'ation would have 
helped the osterniyelitis but one operation may not have 
removed it; that ])laintitT had told him he had not been 
operated on for the osteomyelitis; 

“Q. Xow the point about removing the osteomyelitis is 
to give his some motion in his arm, is it not? A. Xo.” 


that the purpose of such an o])eration was to remove the 
diseased lK)ne and prepare for doing some work that might 
h(‘l]^ give plaintilT some restored function; that witness did 
not know plaintilT was operated on in December, 1924, and 
the loose bom* formation removed, allliough ])laintitT told 
him In* was op(‘rated on in December, 11)24, and told him that 
the doctor t(*ok some bones out of his arm; that when wit¬ 
ness saw ])laintitT in 1925, he needed some operation; tliat 
a man of plaintilT's training, with an injury, could only be 
a watchman or some occupation where he did not have to 
do any lifting; tliat ])laintilT cannot do any heavy lifting, 
cannot cut hair, and could not in 1925, be(*anse he could not 


lift his arm up; that witness saw plaintilT in June or July, 
1925, but forgets the exact date; that in 1925 plain- 
t)4 tiff could lift his arm about 15 or 20 degrees from 


the perpendicular, could not put his liand on his left 
shoulder, and could not put his right hand on his head. 

On re-direct examination witness stated that osteomve- 

• 

litis and fracture are separate and distinct things; that as 
osteomyelitis progresses it eats the bone and litle pieces 
come out, just little pieces of bone will eat off and they have 
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to he gotten rid of; that in order to cure osteomyelitis you 
have to go in and curel all the faees of the hone, you have 
to euret down to hard hone, (uit out all that diseased hone, 
and then you start in to })aek it and let it go on from the 
hone, and heal up from the hone, and tlieii you may have 
cured it; that such a curative process is a long one and you 
seldom ever cure osteomyelitis with one operation; that the 
time it takes between operations varies, l)ut the shortest one 
he had seen heal was about four months, and they go on for 
any length of time after that, a year, two years; that even 

then there mav still he some osteomvelitis which would re- 

• • 

(piire a furtlier operation. 

On re-cross examination witiu‘ss slated such an opera¬ 
tion was a major one and that if plaintiff W(‘re a i)atii‘nt of 
his he would not discharge' him th(‘ next dav after such an 
operation; that a fracture is not the cause of osteomyelitis, 
necessarilv; that he would not sav the fracture in this case 
is the cause of plaintiff’s osteomyelitis; tliat osteomyelitis 
may attack a hone that has never been broken at all; that 
there is infection somewliere, it mav ])e in the hodv, and the 
point attacked is the ])oint of least resistance; that the point 
attacked here hap])ens to ])e a fracture: that as a medical 

man lie would not sav this osteomvelitis is the result of 

• • 

fracture, hut the fracture has caused a point of least 
(55 resistance and infection has taken ])lace at that ])oint. 

On re-direct examination witness was asked if it 
would he possible for a ]ierson iro have osteomyelitis in his 
system and not show its(‘lf until something like a fracture 
occurred and then suddenly flare up, to wliich he replied the 
person would not have an osteomyelitis, he woud have an 
infection of some sort; he niiglit have diseased tonsils, 
which would not give him anything, that is throwing off all 
the time toxins, etc., whicli would settle at the ]ioint of 
least resistance, in plaintiff’s case the fracture, and would 
settle right there, then he would get the osteomvelitis. 


Q. Can you say from the X-rays examined whether or 
not this break caused this osteomvelitis? A. No, T cannot 

sav that. 

• 

Q. Can you say whether or not the osteomyelitis attacked 
that ])ortion of the hone which was broken? A. Yes, it has 
attacked that portion of tlie hone which was broken. 
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(2- More* SO tliaii other portion.' <4* the hone? A. From 
the x-ravs I have seen, whv it has attaekeil there where it 
is broken in the liead ot* this pai't np luo'e at the slionhler, 
those ])oints have the hiirdtoi of the int'eetion. 

y. That is where the ])r(*ak was? A. The break was 
riirht liere on his arm. 

Q. Snpposini!: you (*f)nld t’(*el or heli(‘Ve that ther(‘ was a 
])ieee of loos(‘ l)on(‘ insi(h* of his arm two inelu's s(piare, and 
you wanted to inunovi* that, tin* I’enioval of sueli a ])it‘e(‘ of 
bone is a minor operation, is it not? A. If you ar(‘ just 
^oin.ii: to tak(‘ that little pieee of bone out that is a minor 
o[)oration. 

Gb Q. And you eould do that and hd the paticuit no 

the next day? A. Yes, if you W(‘r(‘ just iroinir to re¬ 
move a small frairmcuit of bone that is thi'owu off. 

Th(*n‘upf>n tln^ ])laintitT, to further maintain tlu‘ issues 
on his part joined, offer(‘d as a witness Louis Simon, who 
testiti(‘d in substance as follows: 

That he is (‘nuairtMl in tlu‘ iron and steed scrap busim‘ss 
and was so eni»ai*‘(‘d in Den'emlxu* that durinii: the 

mouth of l)e‘C(*mbe]*, 192o, In* had a contract with tin* Wi*st- 
(‘I’li .Marine* A' Salva.ire* Fompany to ])ui’(diase se*ra|) ma¬ 
terial comini*- out of shi|>s which tln*y had ])urchase*d and 
were wivckinir in the* yard of the* VirLnnia Shi]) Ibiihliui^ 
Fompany, ne*ar Ale*xanelria, Virginia; that he* had not any 
.irre*at knowleelire* of the* accide‘nt resultinir in ])laintitV\s in¬ 
jury; we hael men workimr theiv and I seldom ,<rot down to 
the ])articular place, but I know 1he*re* were accielents ha])- 
j)enin<»- down there. Witness thereupon ieh*ntitie*d the siir- 
natui’e*s to said contract, which was re*ceive*d in evide‘ne*e*, it 
beimr airre*e*el by anel betwe*e*n counsel for the* i‘espee*tive 
parties that eithe*r ])arty mii*ht ]H*ael such ]X)rtious th(*re*of 
as they de*sire*d. There were* re*ad to the jury in evi(h*nce* 
by the* plaiutitV, pai‘aij:ra])hs one, five*, and e*i,i»ht of said <*ou- 
tract, which are as follows: 

(1) 'rin* A endoi* here*by se*lls to the ^T‘nde*e* and the 
Venelee* he*re*by purchases fre)m the Ve*nde)r all the ste*e*l anel 
iron pipe, sheet iron, scrap iron, anel scrap steel, removed 
fre)m the shi|)s elismantled as aforesaid. 


WILLIAM BALL. 


(;■)) Tn the performance of this contract, the Vendee, 
without any charge other tlian hereinafter specified, may 
use any of tlie Vendor's eqiii])ment (except on Sundays and 
Holidays) whenever such equipment may not be re- 
(>7 (piired l)y the Vendor, but such equipment may be 
used only for tlie purj)()se of preparing for the 
market and loading the material hereby purchased. In the 
o])era.tion of said eiiuipment, the Vendee will pay to the 
Vendor, on demand, the actual cost of the operation of said 
(Mjuipment, which is hereby fixed at Two Dollars and 
oO/lOO ($ 2 . 00 ) j)er hour. 

It is understood and agreed that the breaking of the 
steel or iron l)ip(‘, sheet iron, scrap iron, and scrap steel, 
and any other ])repai‘ation of the same for the market, in¬ 
cluding the loading of said materials on the cars, shall be 
at tlie cost and exjiense of the Vendee, and that the Vendor 
will have fully comjilied with its obligation hereunder by 
dcdivering the materials at the places above specified in its 
vard near Alexandria. 

(8) It is understood and agreed that in the use of 
Vendor’s eciuipment and of Vendor’s [ilant and property, 
that the said Vendee will comply with all the rules and 
r(*gulations, fiom time to time prescribed by the Vendor, 
and that neither h(‘ nor any of his representatives or em- 
jiloyees, without the widtten permission of the Vendor, will 
do any woi*k in or about the plant of the Vendor, except 
diii’ing hours that th(‘ Vendor is acdually engaged in dis¬ 
mantling the aforesaid ships. Tt is also understood and 
agi‘(‘ed that in the event th(‘ Vimdor exercises its oj)tion of 
refusing shijunent of any of said material, when the average 
]u*ice ])(‘r ton of basic pig iron (Pittsburgh) is less 
()8 than $25.50 per gross ton, tliat nevertheless the 
Vendee at its own cost and expense, as rapidly as 
the steel or iron ])ipe, sheet iron, sera]) iron, or scrap steel, 
may be delivered at either of the aforesaid places, will cut, 
break and otherwise prepare the same for market, save and 
exce])t such of said material as does not have to be cut or 
broken to be ])i‘epared for the market. 

That in connection with the carrying out of this contract 
witness had occasion to use the electro-magnet crane which 
caused the injury; that he, witness, did not hire the crane 
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operator, nor pay liis waives, nor exorcise any authority in 
regard to wlio slionld be employed. 

l^y Mr. l\o(*nigslK‘rger: 

Q. AVhat did yon have to do witli tlie liiring of the opera¬ 
tor of this crane? 


Mr. Denit: We object to that, if the Court please. 
The ('onrt : 1 overrnl(‘ lh(‘ objection. 

Mr. Denit. We note an exc(‘ption. 


A. I had in)thing to do with it. 

That th(‘ crane o])erato]‘ was ein]doyed by the Western 
Mariin* cV: Salvage C(nn))any; that witness had Harry Stein- 
braker in chargi* of th(‘ yard wh(‘r(* this dismantling ]>rocess 
was going on; “if the work on witness's material was pro¬ 
ceeding and they found something they wanted to do them¬ 
selves thev r(‘mov(‘d the crane and went on their own work, 
then canu* back to him, kee])ing account of the time they 
used it on his j<»b;'’ that witiu'ss ])aid Two Dollars and 
fifty cents (^‘J.bO) an hour foi* the use of the crane which 
covered the services of the crane operator and the crane; 
that when the crane was not engaged on witness’ work, it 
was doing work for the Western Marine & Salvage (’om- 
])any, dismantling the ships; that the crane was used in 
breaking up iron only a very small percentage of the time 
it spent in doing woi-k in the shi]n'ard generally and was 
owned by the AVestern Marine cV: Salvage (’ompany; that 
when the crane was used in work of the Western 
09 Mai’ine &: Salvage* roni])any it was o])erated by the 
same persons; they would very often jump otT the 
job they wei-e doing for ns and go I’ight back to their own 
work, where it was pressing them, and then come back and 
finish ns off. 


Q. AVas that done* with or without your consent? A. T 
had nothing to do with the crane, exce])t the order issued 
bv mv foreman would sav we want certain things done, and 
they would not namt* any spi'citic hour they would give ns 
the crane, or anything like that. AAlien they finished a cer¬ 
tain j)iece of work they wei'e doing they would run the 
crane over, do onr work, and go right back and do their 
work. 
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Q. The crane was not enga^?ed then for any specified 
time, but for a specified job, is that correct? A. No, when 
T say a specified job, we mi. 2 :ht want to have done a piece 
of work at fen o’clock in the affcrnoon; then in the after¬ 
noon we may want to "o on another piece of work where 
we would require the crane for a lonjj:er or a shorter period. 

Q. But they would do it whenever they ^ot around to 
it? A. Yes. 

Q. Whose work was subordinated to the other? A. I 
don’t know that they i?ave any perference to their work or 
ours. 

Q. But you did testify, T believe, they would go on their 
own work? A. Yes, they would jump off on to their work 
and do their own and come back and finish up ours. 

That Harry Steiiibraker was his foreman, and he imagined 
em])loyed Mr. Ball, but he don’t know definitely. The 
people employed by Steinbraker were witnesses’ employes. 

On cross-examination witness stated he had seen tlie 
crane working on his material a number of times; that he 
couldn’t swear definitely seeing it in the month of Decem¬ 
ber, that he was willing to say he did, saw it every 

month, went down to the Alexandria plant once or twice 
a week; that Harry Steiubrakcu* was in charge of his work; 
that he, witness, did not make arrangements for the crane 
movements himself. Thereu})on defendant moved 
70 that the testimony of Mr. Simon concerning the 
movements of the crane be stricken because he says 
he never attended to it himself, but Mr. Steinbraker did; 
said motion was overruled and defendant duly excepted, 
said exception being duly noted upon the minutes of the 
court, the court, however, striking out part of said testi¬ 
mony to the effect that Steinbraker arranged for the move¬ 
ments of the crane. 

By Mr. Denit: 

Q. You testified, as I understood you, ^fr. Simon, that 
when you wanted something done with the crane Stein¬ 
braker would notify the man on the crane to come to the 
particular place? A. He would give the order, what he 
wanted done. 


8—4788a 
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Q. And that is liasod on sometliin^ Stoinbraker told you 
about it ? A. Oli, 1 liave boon present when I beard Stein- 
braker tell; T think Andy was his first name, I may have 
been present and said. “We are j?oin" to load this, and, 
iVndy ^ive us a crane over there in the niornin^r,” or some¬ 
thin" like that. But T never irave the order. I have been 
present when Steinbraker would state what he was ffoin^ 
to do. There wasn’t any written orders, to my knowledp^e, 
^ven; it was all a conversation proposition. When they 
would ask Steinbraker, or Steinbraker would talk to this 
man, and T may have f?one down there and said “Here, we 
want to ixoi this work finished (piieker, we want this loaded.’’ 

Mr. Simon: If your Honor please, in view of that 

71 answer T assume the re])ly that was stricken out 
may .cro back? 

The (’ourt: It is ri."ht difficult to follow this witness and 

tell what to strike out and what not. I cannot remember 

all that he savs sufficienflv to rule on it. 

• • 

^Ir. Denit: T move 1o strike out the answer as not respon¬ 
sive to the question. 

The (’ourt: Tt is overruled. If you will specify the par¬ 
ticular portions 1 will rule upon it. But as a whole I will 
overrule the motion. 

Mr. Denit: All rii^ht, sir. 

Do you know wliere the scrap metal was bein^ 
broken up on the loth day of December, A. 1 know 

where it was broken up all throu"h the contract, sir. 

Q. M’as there more than one place it was broken up? 
A. Yes, there was. 

Q. Do you know the ])lace where it was broken up on the 
13th day of December, 1023? A. T do not that particular— 
the men were workiii" at three or four pla(*es where we 
were breakin." u]) material. Xow just say wliich spot they 
were workiii", T couldn’t tell you that. They were workiii" 
in three or four parts of the yard. 

Q. You ])ersonally did not stay there to sipiervise the 
breakin." up of the material, did you ? A. No, but T was 
there, as 1 stated, two or three times a week reg- 

72 ularly, and would go over the entire situation. 

Q. With Mr. Steinbraker? A. With Mr. Stein¬ 
braker and Mr. Humphrey and this Andy and with the 
foreman on their proposition. 
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Q. Do you know what directions were given ^^dth respect 
to the breaking up of material on the 13th day of December, 
1923? A. I can’t answer for that ])articular day, or what 
specified job they were working on, or what they were 
doing on any particular day. 

Q. You personally did not give any directions with re¬ 
spect to the crane on that day? A. No, sir. 

Q. And if there were any instructions given on that day 
they were given by somebody in your employ? A. I may 
have been down there. T can’t just tell about that partic¬ 
ular dav. I mav have been down there and heard an 
» * 

order given and would not remember it as of the 13th day 
of the month you just mentioned. I am uncertain, 1 can’t 
pick out the days of the week or the month. 

Q. That was the day of the month that Mr. Ball here 
was injured. You were not there on that day, were you 
Mr. Simon? A. T don’t recall: 1 mav have been down 
there in the morning. 1 don’t know what time of day this 
happened. 

Q. You do not recall cs})ecially any day Mr. Ball was 
injured? A. I was not there when he was injured, that 
I am certain of; but whether I was there that par- 
73 ticular day or not 1 don’t remember. 

Mr. Denit: Then 1 move to strike out the testimoiiv as 
not being directed to the time or ])lace here at issue, and 
anything that the witness says with respe(*t to that situa¬ 
tion is certainly hearsay. 

The (’ourt: J overrule the objection. 

Mr. Denit: We note an exception, if your Honor please. 

AVitness further stated that he could not tell what, if any, 
bills were paid for the services of the crane during the 
month of Decemlier, 1923; that he feels certain that he paid 
money for the services of the crane during December, 1923, 
but has no way of showing; that he paid a bill every 
month for electric current at the rate of Two dollars and 
fifty cents ($2.50) per k. w. and one for the electric crane 
and operator; we could not have gotten along without it; 
that is the only way I can answer that. We paid a bill 
every month; that I am absolutely certain we did pay a bill 
in that particular month, although I have no way of showing 
it to you. 
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Thereupon the plaintiff furtlior to maintain the issues 
on his part joined, recalled as a witness, Charles H. Stein- 
braker, who, on further direct examination testified in sub¬ 
stance as follows: 

That the iron which was broken up by the weight falling 
on it was taken from the ships at the other end of the 
yard; that it was taken from the ships by a stiff-leg derrick, 
and put on flat cars to the back of the fabricating shop by 
the Western Marine & Salvage Company; that Mr. Simon’s 
men had nothing to do with the work up to that particular 
time; after leaving the fabricating sho]) the engines were 
dismantled the steel separated from the base and cylinders, 
and the big piece of iron could not be handh^d other than 
that way were reloaded on flat cars and sent around to 
the place in back of the shop. 


“Q. What was taken around to the back of the shop? 
A. The big pieces of iron that could not be handled other 
than that way. 

“Q. Hy whom was it reloaded and carried around to the 
place in the shof)? A. The Western Marine Company. 

“Q. Xow, when it was taken into the shop, was that when 
it was broken up? A. That was before it was lu’oken up. 

‘‘Q. Did you or Mr. Simon’s men or employees have 
anything to do with the material until that point? A. No, 


sir. 


»> 


that when it was ready to be broken up, or the drop 
74 was intended to be used, he would go to see the super¬ 
intendent of the vard, who was llarrv Smith, in 
December, 1923; that a Mr. Anderson was also superintend¬ 
ent of the yard during the time witness was there; neither 
Anderson or Smith operated the crane; that he, witness, 
would tell them to send the crane around, or to send some¬ 
body to operate the crane so that it could be loaded; that 
he never gave any instructions to the man ojierating the 
crane and, so far as he knows, the first time Mr. Simon’s 
employees had anything to do with the iron was after it 
was broken. 


On further cross-examination witness was asked: 


1 call your attention, Mr. Steinbraker, to the follow¬ 
ing question and answer appearing on page 99 of the 
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stenographic report. Tlie question is, “In what condition 
did he purchase it when it was broken or before it was 
broken,” and tlie answer is, “Before it was broken;” is 
that correct, or not? 


Mr. Koeningsberger; I object to that, because that is a 
legal question, about which we have- 

The Court (interposing): 1 understand he testified to 
that before, without any objection. 

Mr. Denit: That was the testimony. 

Mr. Koeiiigsberger: The (piestion was objected to and 
asked to be striken out. (Reading): 

“Mr. Simon: “I move that go out unless he shows that 
this man knows the contract existing between his employer 
and the salvage company. 

“Mr. Denit: He said he did. 

“The Court: You may re-examine him on that, of course. 

“Mr. Simon: 1 might also move that it go out be- 
75 cause it is not responsive to the direct questions.” 

The Witness: Really 1 could not answer that intel¬ 
ligently, bcK'ause I did not know the contract, exactly what 
the contract was. 

Q. You did testify it was before it was broken? A. Yes, 
sir. 

Q. On last Thursday. A. Whenever it was. 

Q. Some day last week? A. I said it, yes. 

Q. And since that time, have you talked to Mr. Louis 
Simon with reference to this? A. Yes, sir. 

Q. Have you talked to him with respect to whether the 
material was purchased before it was broken or after? A. 
Yes, sir. 

y. And he told you it was i)ur(*hased after it was broken 
up, didn’t he? A. Yes, sir. 


Witness further stated that sometimes the crane was 
used for half an hour, sometimes all day, and sometimes 
we would turn it over in a couple of hours and go back 
and unload boilers and anything else; that it wasn’t detailed 
for any particular time; 

Q. Isn’t it a fact that sometimes the crane operator was 
engaged in breaking up this material at that scrap pile for 
as long as a week without interruption? 
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Afr. Kocnigsborger: That is ol)jocted to. Tt should be 
directed to this particular occasion. 

76 The Court: I overrule the objection. 

The Witness: I could not answer that correctly. 
I don’t know as we ever went for a whole week. 

Mr. Denit: 

Q. You never noticed that; you don’t know whether it 
did or not? A. I know they never stood there breaking 
up cast iron for one whole week. 

Q. You know that to be a fact? A. Yes, sir. 

C^. Did you ever see any material put on tlie scrap pile 
to be broken up ? A. Yes, sir. 

Q, Did you ever tell tlie crane o])erator what material 
lie was to break up? A. No, sir. 

Q. Who was in cliarge of that breaking up? A. That 
was the Western Marine Company. 

Q. The Western Marine Company? A. Yes, sir. 

Q. Do you recall testifying on Thursday that Gus Mar¬ 
shall was the man who was in charge of the breaking up of 
material? A. lie was in charge there, over there to reload 
after it was broken up, to pick it up in small pieces. 

Q. And he determined whether it was broken up in small 
(*nongh pieces. A. Yes, sir. 

Q. Gus was employed by whom? A. Louis Simon. 

Q. He was employed by Louis Simon? A. Yes, 

77 sir. 

Q. And Gus was the only man you had working 
there with the exception of William Teasel, who is now 
dead? A. Yes, sir. 

Q. And Gns was the man who had been there for a 
period of about six months? A. He was there when I first 
started. 

**•*••• 

(^. From whom did you ascertain that the material be¬ 
longed to the Western Marine Com]iany before it was 
broken up? 

Mr. Simon: Now, if the Court please, 1 object to that 
(piestion; it is an original question, and I object to it. 
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The Court: I overrule the objection. 

The question is, from whom did you learn that? 

The Witness: I did not understand that question. 

Bv Mr. Denit: 

» 

Q. Who told you that the material belonged to the West¬ 
ern Marine Company before it was broken up? A. Mr. 
Simon. 

Q. And he was the same Mr. Simon who testified here 
on Thursday was he not? A. Yes sir. 

Q. And he told you that after he left the witness stand, 
did he not? A. At the office. 

Q. After he left the witness stand? A. Yes. 

Q. And after you had testified? A. Yes, sir. 

78 Thereupon to further maintain the issues on his 

part joined, i)laintiff olTerod as a witness Paul E. 
Raison, who testified in substance as follows: 

That during the entire month of December, 1923, he was 
employed by the Western Marine & Salvage Company at 
the ship yard in Alexandria, and was the operator of the 
crane on December 13, 1923, the day that plaintiff was hurt; 
that he does not remember the date when he went to work 
as a crane o]^erator or how long it was before the accident 
occurred, although it was three months; that he is 24 years 
old and was nineteen years old at the time this accident 
occurred in 1923; that he was born on July 12, 1904. 

On cross-examination witness stated that he was sent 
by Mr. Lampoh to operate this crane under the direction 
of Mr. Simon’s men; 

Q. And under the direction of which one of Mr. Simon’s 
men were you working on the 13th day of December, 1923? 
A. AVell, the man that was in charge that day was Mr. 
Marshall. 

Q. Gus Marshall? A. Yes, sir. 

Q. And what kind of directions did he give you with 
respect to your operating of the crane? A. He told me 
what to do, what to break, and what to do, after it was 
broken, and pick it up- 

Q. (Interposing.) Sir? A. He told me what to do, to 
break up, what to break. 
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Q. "What to break? A. Yes, sir. 

Q. Did he point out tlie material that you were to 
79 break? A. Yes, sir. 

Q. Did he liave any particular way of telling you 
about breaking this, that or tlie other thing? A. Yes, sir, 
^‘Mr. Paul, let’s go to war.” 

Q. Meaning by that what, to you? A. Meaning to break 
up this material. 

Q. Did it make very much noise? A. Plenty of noise. 

Q. Sir? A. Plenty of noise. 


This was substantially all of the testimony taken on be- 
half of the plaintiIT in the case in chief. Whereupon, the 
defendant moved the court to direct the jury to return a 
verdict in favor of the defendant upon the grounds that, 
first, it a])peared by the testimony that the crane operator 
was, for the i)urp()se of operating the crane, an employee 
of the plaintiff; second, that if the crane operator was not 
the employee of Louis Simon, he was the em])loyee of both, 
Western Marine vS: Salvage Company and Louis Simon, the 
liability was therefore a joint liability, and there was a 
fatal non-joinder of a necessary ])arty; third, it appeared by 
the ])leadings that ])laintilT made a settlement by acce])ting 
an award by the Workmen’s (’om]H‘nsation Commission of 
the State of Virginia against Louis Simon, the person who 
had employed him; fourtli, that the ])laintiff‘ assumed the 
risk of injury incident to his em])loyment, it being estab¬ 
lished that the lunployment was a dangerous one and Hying 
pieces of material were likely to strike persons engaged 
therein. Said motion was overruled, to which ruling of the 
court the defendant duly excepted, and said exception was 
duly noted on the minutes of the court. 


Thereupon, to maintain the issues on its part 
8t) joined, the defendant offered as a witness Paul E. 

Raison, who had previously testified as a witness 
for the plaintiff, and who now testified in substance as fol¬ 
lows ; 

That in breaking u|) material on the 13th day of Decem¬ 
ber, 1923, the first operation, if there was any scrap there, 
was unload it and proceed to break it by means of an elec¬ 
tric crane and magnet and steel ball, pick up this ball with 
the magnet, sight it over the material, and hoist the ball up 
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and drop it on this material, which broke it up fine enough 
for men to handle it easy in order to use it at the foundries; 
that by sighting he meant to get the ball over the material 
so that when the ball was dropped it would hit the material 
and break it up; that the crane had a tendency to swing the 
load, the ball, and he had to stop that and get the ball di¬ 
rectly over the material, in order to hit it; that the ball was 
raised within six inches of the material and sighted over it; 
then the ball was raised up to the height of the boom, which 
was about seventy-eight feet long; that in raising the ball 
the noise of the crane could be heard within anywheres of 
one hundred yards around it; that the ball was picked up 
with a magnet which was hanging at the end of the load 
cable; after sighting the material the next operation was to 
hoist the ball up and drop it. 

Q. What, if any, signal or warning was given to the men 
underneath? A. I have rang a bell. 

Q. What kind of a bell? A. It was a small ship’s bell, 
about what w^e call an eight inch bell. 

Q. Are there any objects in the room here similar to it 
that you see? A. Well, it is almost like that light (indicat¬ 
ing lights on railing to the Judge’s Bench.) 

81 Q. Like that lamj) shade there? A. Yes, sir. 

That witness has heard a bell of the same kind rung 
and knows it could be heard from 150 to 200 yards away; 
that the bell came from one of the ships. 

Q. On the 13th day of December, 1923, you heard of some¬ 
one being injured near your crane, did you not? A. Yes, 

sir. 

Q. Will you tell the Court and the ladies and gentlemen 
of the jury wdiether or not you rang the bell on that day? 
A. I did, sir. 

Q. On every occasion that you raised the crane? A. I 
did. 

Q. Did you ring it at the time the accident occurred? 
A. Yes, sir. 

Q. Could you see any men working behind you with that 
crane? A. No, sir. 


9—4788a 
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Q. Why not? A. Because this crane liad a steel floor in 
it and I certainly could not see through that floor. All I 
could see was out ahead of me. 

Q. Out in front of you? A. Yes. 

Q. Did you see anybody working out in front of you 
when you raised your hall to droj) it on the material? 
A. Not after I gave the signal. 

Q. Did you at any time, on the 13th day of De- 
82 cember, drop the ball without having first looked out 
to see wh(‘ther there were men ? A. I did not ij:et that. 

(Question repeated.) A. No, sir. 


Thereupon the witness was asked under what men he 
worked directly at the yard, to which question the plaintitT 
objected. Said objection was overruled, to which ruling of 
the court the plaintifl* duly excepted, and said exception 
was dulv noted on the minutes of the court. Witness re- 
plied that he was taking orders from Mr. Steinbraker when 
he went on the scrap ])ile; that before going on the scrap 
])ile he was directed by Mr. Lanqmh to go to the scrap pile 
and what to do; that Mr. Lam])oh was in charge of the re¬ 
pair work for the Western Marine & Salvage Company; 
that after witness got to the sera]) |)ile Mr. Lampoh did not 
give him any instructions but Mr. Steinbraker or his men 
did; that nobodv connected with the Western Marine & Sal- 
vage C’ompany came to him and told him how to break uj) 
the material or what he was to do with it; that he was en¬ 
gaged in breaking up material around a year, as far as he 
remembers; that during that time he did a little extra work 
around the yard after working hours, some overtime repair 
work; that he also did work for the Western Marine & Sal¬ 
vage Company, bnt not very much; that most of the time he 
was engaged in breaking u]) the material which was the 
material on which ^Ir. Simon’s men were working all the 
time. 

On cross-examination witness stated there was a lot of 


other work done besides breaking u]) the scraj), such as mov¬ 
ing things with the crane, but not very much, maybe just fif¬ 
teen or twenty minutes on little odd jobs; tliat he discussed 




WILLIAM BALL. 


67 


the question as to who gave instructions to move the mate¬ 
rial; that Mr. Lampoh did not give him instructions 
8.‘1 to go to the scrap pile and break up the scrap on De¬ 
cember 13, 1923; that the man who gave instructions 
on that day was the man in charge of the scrap named 
Marshall; that witness went up on the crane every morning 
to go to work breaking up scrap and working most every 
day breaking scrap exclusively; that there were cases when 
they wanted something unloaded and he would sto]) and un¬ 
load some chain or something; that he never handled wind¬ 
lasses but did handle chains; that his brother operated the 
crane before witness and taught witness how to o])erate it; 
that he never operated a crane before this one and had been 
working on it for three months before the accident occurred; 
that he doesn’t know exactly the height of the crane; that in 
order to sight the material on the ground he had to get the 
ball directlv over it and would look out of his crane window 
and see where it was; that he had a full view of what was 
in front of him and could see what was on the ground in 
front of him; that he could see men working; that on the 
day plaintiff was hurt he doesn’t know where plaintiff was; 
that Marshall had left the sera]) ])ile and was working in 
front picking up iron; 

Q. When you sighted the ball on the piece that, when it 
broke, injured Mr. Ball, where was Mr. Marshall! A. They 
had gone around to the end of the car that was under me. 

Q. Did you look and see them? A. I always look and 
see it before I start lifting the ball, and they always got 
out of the way just as soon as I started to lift. 

Q. They always got out of the way just as soon as you 
started to lift ? A. Yes, sir. 

84 (^. AVhat about this bell, when was that rung? 

A. That was rung after I got the ball centered, 
started my load up and rang my bell. 

Q. You started your load uj) and rang your bell at the 
same time? A. Yes, sir. 

Q. You mean you picked the ball up and rang the bell 
while it was going up in the air; is that correct? A. Yes, 
sir; that was precaution. 

Q. And it made a lot of noise? A. Yes, sir. 

Q. What did you mean when you said before, sir, that you 
could hear that bell 100 yeards away, do you mean you 
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could hear it over the din of that crane noise? A. Yes, sir. 

Q. And it is an eight-inch bell, that is a bell about so big, 
isn’t it (indicating)? A. Yes, sir. 

that he did not know there had been an accident until he 
came down to go on his lunch hour; 

“Q. So then what did you mean when you testified be¬ 
fore that on this particular day you rang the bell at the 
time of the accident? A. p]very time I lifted the ball up I 
always rang the bell. 

“Q. You might have missed ringing it some time, might 
you not- A. Not that I know of, sir.” 

Tiiat he does not think there is a ])ossibility that he may 
have forgotten to ring the bell on some occasions; that he 
does not know how many times a day he did raise the mag¬ 
net, the ball, because he never kept account of them; that 
he would not like to hazard a guess, he couldn’t say exactly; 
that he doesn’t know how many times he raised the ball on 
December 13th, when plaintiff was hurt; that he doesn’t re¬ 
member how much material he had broken that morning; 
that he doesn’t know how many times he had dropped the 
ball that morning, we didn’t keep account of that; that as 
far as he remembers the work he had been doing was 
85 breaking up material that morning; that he does not 
remember whether he had been loading chains that 
morning, it has been such a long time ago; that he was di¬ 
rectly under the orders of Mr. Harry Steinbraker, the boy 
referred to as Harry down there; 

Q. Did Steinbraker ever give you, in the entire time you 
were working there, an order personally? A. Yes, sir. 

Q. When? A. I don’t know what the dates were at all, 
but he used to come over there and said he wanted some¬ 
thing done. 

Q. What would he tell you he wanted done? A. He would 
say he wanted some material loaded in the car. 

Q. Oh, material loaded, but Steinbraker never gave you 
any orders with relation to breaking material, did he? 
A. Sometimes. 

Q. Now, when? A. He would come over there, one par¬ 
ticular time I remember-- 
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Q. When was the tiim ? A. I don’t'know the date, but I 
remember this particular occasion. 

Q. Before or after tliis accident? A. I don’t remember 
that. 

Q. Would he give the orders to you or your foreman? 
A. Well, he was supposed to be in charge of this job. 

Q. You did not work for Steinbraker, did you, you worked 
for the Western ^Marine & Salvage Company, didn’t 
86 von? A. Under his orders. 

Q. Afr. Lam])oh gave you the orders, didn’t he? 
A. Mr. Lam])oh gave me orders to work under ^Ir. Stein¬ 
braker. 

Q. Mr. Tiam])oh gave yon the orders, didn’t he? A. ^Ir. 
Lampoli gave me orders to work under ^Ir. Steinbraker. 

That he doesn’t recall who was the foreman in charge of 
the ward in December, wlndher Mr. Smith or Mr. 

Anderson; that he o])erated the crane all day and would 
stay up in the crane house; that he doesn’t remember what 
time it was he went to woi*k, hut 7 :.*>0 or 8:00 o’clock, and he 
would stay in the crane house until noon when he would 
come down and get his lunch; that he was in speaking 
distance of Mr. Steinbraker and Mr. Steinbraker would 
sj)eak or holler, say he wanted something done; that he 
dosen’t remember how high the crane bouse was and 
doesn’t know whether it was higher than the length of the 
boom, which was seventy-eight feet; that there was other 
machinery ojierated in the yard and some noise; there 
was a big crane down at the end of the wharf that was work¬ 
ing but this did not make much noise that he knows of; 
there was some cutting of stuff with shears but not in the 
same vicinity, it being about one hundred yards or more 
away; that we could hear the bell over to where the shears 
was; that there was a frabricating shoji not so far off; that 
he had heard the noise of the crane a hundred yards away 
when his brother was U]) there; that at that time witness 
was working with the re])air gang in the yard and had 
worked on the crane, repair work on the crane, and other 
cranes; that it was in oj)eration when being oiled and he 
had heard the crane going up when he was a hundred 
yards away; that every time the crane picked up the ball 
you could hear it over as far as the fabricating shop; that 
the Western Marine & Salvage Company paid his wages; 
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that lie was hired hv Mr. Smith w!io was in charge of the 
ship yard for the Western Marine & Salvage Com])any; 

That he did not stav in the vard until the work was 

» • 

87 tinished, hnt left lud’ore that; that he does not re- 
memher whether he was working in the yard in .Ian- 
nary, that he do(‘sirt rememlun* wIkmi he left, 

hut rememhers that he went to work sometime afterwards, 
that they came out to the house, needed an o])erator right 
awav- and 1 went down th(*re and run that Xo. 1 crane for 

« 7 

two or three days, hnt T don’t rememher those dates; that 
most of the time he operated the crane for hi’caking u]) 
scrap; that he loaded the sera]) on cars after they ])nt it 
into hnckets. 

Q. Is it not a fact that in hreaking scrap yon did not use 
the crane for ovin- an honi’ or two a dav.' A. I din’t know 
that, sir. 

(j). How long did yon use it for hreaking up sci'ap? 
A. vSome davs, thiongh, 1 have run it from morning to 
night. 

Q. And some days yon did not use it at all, isn’t that, 
true? A. l>reaking sera])? 

Q. Yes. Isn’t it true that some davs von did not use 
the (*ram‘ at all for hreaking sera])? A. Sometimes when 
I wansn’t on that ci'ane. 

i}. Hnt sometimes whim yon were on that crane it was 
not used for hreaking sera]), was it ? A. 1 don’t rememher. 

That it has heen neai’ly tiv(‘ years ago, and he couldn’t re¬ 
memher; that the crane was used most of the time for 
hreaking u]) sera]), ])icking it u]), and dnm])ing it, and he 
does not rememhi‘r whethei* there were some davs when hi* 
was on the crane that it never touched the sera]) ])ile. 

On re-direct examination witness stated that he is now 
em])loyed at the Potomac Klectric Power (’onijiany and 
has heen so em])loye(l for two years and some four or live 
months. 

On re-cross examination witness stated that hefon* going 
with the Potomac Klectric Power (’om])any he worked for 
the Washington Motor Sales CV)m])any; that he went to 
work for the Potomac Klectric Power (’om])any October 25, 
1925, and before tliat was working with a small concern two 
or three weeks; that all he knows about the name was it was 
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Combs Coleman; that lu'fore that employment he worked 
for Washington Motor Sales Company around three months 
and before that was with the Western Marine & Salvage 
Com])any; that there was a short period of time that he 
worked for the Western Marine & Salvage Company before 
going with the Washington Motor Sales Company but he 
doesn’t remember the dates. 


8<S Thereui)on the defendant, to further maintain the 

issues on its ])art joined, offered as a witness Olaf 
F. Anderson, who testified in substance as follows: that 
he is now emjiloyed liy the Western Marine & Salvage 
Company; that in the month of December, 1923, he was 
employed by said comjiany as general superintendent at 
the Alexandria, \"irginia, plant, which is the plaint where 
the ])laintiff was working; that he is familiar with the 
arrangements between Louis Simon and the 
Mai’ine & Salvage Company, for the use of the crane to 
break up material at the ])lant; that he designated a crane 
and crane operator to be used for breaking u]) the material 
to Mr. Simon; that he told his foreman to designate Paul 
Raison, as the crane operator; that on that particular job 
they were using a magnet crane; “A magnet is just a large 
round ])iece of steel with a lot of coils inside which there 
is a magnet, when the electric current is thrown on, and 
this magnet goes over a round ball and lifts the ball right 
off the ground, goes over to the casting, holds it over the 
casting for just tlie fraction of a second, then you hoist 
the ball uj) so that the ball will drop in the same place. 

y. Did you exercise any control over the crane operator 
after he was designated for that job? A. Xo, I just simply 
took him off my mind altogether. I had nothing to do at all 
with him. 


That the crane had a ])ilot house bell on it, taken out of 
ship’s pilot-house; that the bell is used so that it can be 
heard in stormy weather at sea; that is when vou make the 
noise with that bell vour man on the forecastle head, which 
is up in the front of the ship, has got to hear that bell so 
that he can use that other bell; it is to designate the dif¬ 
ferent hours on the ship; that it could be heard easily five 
hundred feet and he has heard it all the time every day the 
crane was operating; that he has seen the crane pick the 
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ball up from the 2 ,rouncl; that it would make a lot of noise 
oil account of the motors; that the crane weighed one 
hundred and ten to one liundred and twentv tons and it 
was onlv sustained on four leijs, naturallv there was a lot 
of vibration at all times; that he would say you could hear 
the crane in o])eration half a mile; that it had an 
8!) electric motor and all steel <i:ears, and steel ^ears 
make a lot of noise at all times; that he had seen the 
crane lireakinii; u]) material; that we would turn engines 
over to Mr. Simon's men; that would take ])rohahly two or 
three engines at tim(‘s and break tlnmi all u]) at one time, and 
we usually had an (‘iigine coming out of the shi])s every three 
or four days; if there was only one engine it would not 
take over a half day to break it u]), and the crane operator 
would hav(‘ to di'o]) the ball ])robably tifty, maybe a hundred 
times; the intervals between the drops would be maybe ten 
minutes and sometimes more freipient; that the work was 
dangerous if you don't know that the work is there, but 
if vou know it is there, von (*an get out of the road everv 

• ” • ~ •r 

time the bell rings. 

On cross-examination witness stated that ^fr. Simon liad 
the contract for this iron and sometimes thev got out an 
engine every three or four days, sometimes every two days; 
if they got out one every two days the crane would be 
used every two days, ])ut sometimes it would accumulate 
for a ])eriod; that sometimes the crane would not ])e used 
for a week until Mr. Simon accumulated a number of 
engines, and there was no regular work on that crane 
breaking engines every day. 

Q. Jn between these dro])s of ten minutes a])art these 
workmen of Mr. Simon would ])ick u]) the smaller pieces 
and ])ut them in skips or pans.’ A. Kight. 

Q. And then they would be loaded on the car ? A. On the 
car, yes. 

Q. The purpose of this breaking was so they could be 
handled in small ])ieces ! A. Small pieces, yes. 

Q. And sometimes, if there were a great deal of material 
broken by a single drop, the crane might not work 
90 for fifteen or twenty minutes; is that not true? 

A. Well, it would not very well happen that so many 
pieces would break, but then you know they would only 
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j)ick up what they could, and then when the bell would 
ring, why get out of the road again. 

Thereu])on the defendant, further to maintain the issues 
on its part joined, offered as a witness Charles W. Lampoh, 
who testified in substance as follows: 

That he is superintendent of Alexandria Water Company, 
Alexandria, Arlington County, Virginia; that he has been 
so employed for three years; that prior to that time he was 
employed by the AVestern Marine & Salvage Company for 
about three or four years; that in the month of December, 
1923, he was engaged with the AVestern Alarine & Salvage 
C'Ompany as master mechanic; that Paul Raison worked 
under him, as a crane o])erator; 


Q. Do you know anything about Paul Raison being desig¬ 
nated to operate a crane to break u]) certain scrap iron? 
A. AAdiy, 1 got orders to give Mr. Steinbraker a crane man 
and a crane to break scrap, and I sent him to Air. Stein¬ 
braker to do what he was told to do. 

Q. And who was Air. Steinbraker? A. lie was the fore¬ 
man for Air. Simon. 

Q. For Air. Louis Simon? A. A^es, sir. 

Q. And the foreman, was lie the immediate employer of 
Hall here? A. A^es, he was foreman for him. 

Q. How long did Paul Raison remain engaged in break¬ 
ing up that material with the crane? A. AVhy, we 
91 gave him to him every day, outside of once in a great 
while there might be a day we were short of a crane; 
then we would take him off that dav, but in that dav he was 
there under Steinbraker\s instructions at all times, but 
when we were short of a crane man we would borrow him 
and ])ut him on other cranes and take a deduction of that 
from Air. Simon’s account. You sec he was paying l)y tlie 
hour for the crane. 


Q. Simon was ])aying by the hour? A. AA‘s, sir; so what¬ 
ever the time was on different days T would turn that in to 
Air. Anderson, superintendent, or the office. 


That he has heard the crane in operation and when the 
crane is running you can possibly hear it at least a quarter 
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of a mile; that some mornings he could hear the crane work¬ 
ing up on top of the hill about three blocks away from the 
plant; that he had heard the bell on the crane and could 
hear it ring say three or four hundred feet away; that the 
crane made a lot of noise when it was lifting the ball and 

vou could hardlv hear to talk underneath the crane. 

* • 

Q. What kind of noise did it make? A. A grinding of 
gears going together. 

Q. What sort of noise would it make when it broke up 
the metal? A. You would hear the noise of the gears go¬ 
ing together while hoisting the ball up, then of course the 
ball going down, but it would make a grinding noise. 

Q. Wliat sort of noise did it make when it broke the 
metal? A. When the ])all hit the metal, you mean? 

Q. Yes. A. That is after the ball dropj)ed down, 
f)2 vou mean? 

Q. Yes. A. Of course when the ball hit the metal 
it gave a noise like out of a gun, almost; of course the dif¬ 
ferent locations of the metal would make a dilTerent noise. 

That he did not see the accident. 

On cross-examination witness testified that he had talked 
this case over right after the accident; that the men over 
there being under him he had to take and see whether it 
was their fault or not; that he had talked to the attornev 
and different ones about it recently; that the length of the 
boom, if he remembers correctly, was seventy-eight feet; 
that he doesn't know whether he had or had not told anv- 

•r 

bodv that the boom was seventv-eight feet and does not re- 
member telling anvbodv that within the last two or three 
days; that from the base of the rail to the seat of the crane 
he thinks was seventv feet; 

Q. Who gave yon these ord(*rs as to what to do with the 
crane on December l.‘hh, 11)22? A. On that particular day 
there was no orders given me. On that particular day there 
was no orders given. The orders in the beginning was to 
give !Mr. Simon or Mr. Steinbraker an operator on the 
cranes when they wanted one. 

Q. On the })articnlar day who told you they wanted a 
crane operator on the crane? A. There was no particular 
day given. T gave them on the start this crane operator 
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and crane, and every morning he would go and report to 
Mr. Steiiibraker for liis instructions. 

Q. Every dav? A. Eevrv dav; ves, sir. 

Q. In other words, that crane was used every day 
hv Mr. Simon? A. Every day, all except the times we was 
using it for other special purposes, and if I wanted a crane 
for anything else 1 would send and get permission of Mr. 
Setin})raker to relieve us of the crane so we could use it. 

Q. You did not ask Mr. Steiiibraker for that permission! 
A. Why, certainly we did. It came under ^Ir. Anderson 
and we did ask him. 

Q. Did you ever ask Mr. Steiiibraker for ])ermission to 
take that crane olT his work, or just merely take it off and 
use it ? A. AVe got his permission first. 

Q. Siijipose Mr. Steiiibraker was not in the yard, who 
would you ask ? A. AVell, we would ask the man they would 
have there next. 

Q. AVho was the man n(‘xt ? A. Well, on that particular 
job it was. 

Q. AVho was it on that job? A. I can't tell you his name. 
AVe used to call him “Bashful Gus.” 


Q. Gus Alarshall? A. A"es, that was the man. Gus Mar¬ 
shall was always on the iron ])ile to direct the crane; that 
Harry Steiiibraker was around the crane right along; look¬ 
ing after the work, it was his work to look after it; that 
witness was not around it all the time; that he was going 
around the ])lant all the time from one job to the other; 
that either witness or Air. Anderson always asked 
Air. Steiiibraker when they wanted to take the crane 
and he had heard Air. Anderson ask Air. Stein- 


braker; that witness was working under Air. Anderson’s 
instructions, Air. Anderson being his sujierior, and if Air. 
Anderson gaye him instructions to ask for the crane he 
would do it, otherwise not; that the crane operator was 
told to rejiort to Air. Steiiibraker eyery morning, whatever 
time they started to work, sometimes at seven, sometimes 
at eight; the crane operator reported to Air. Steiiibraker 
every morning, and the crane was used every day on 
Simon’s work; that is, on Simon’s work when there was 
work to do, that he couldn’t sav how often there was no 
work to do, but it was very seldom, wasn’t very much at 
a time; that witness was there very much of the time; that 
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engines were taken out of the boats about one every two 
or three days, sometimes a little oftener and sometimes 
stretch out a little bit; “Q. And when it was stretched out 
a little bit thev would not use the crane at all to break it 
up, wouldn’t they? A. Xo, they can't break iron as fast 
as they can take engines out, and when we got extra en¬ 
gines we set them one side and he got ready for them, then 
lie would take them on the dock and set them over there.” 


That as near as witness can tell there was always something 
ready for the crane to break up, but if there wasn't an en¬ 
gine setting on the dock, we would take one oft’ to break 
up; that the unloading of the engines was not Mr. Simon's 
work and if we wanted the crane to unload anything we 
would get Mr. Steinbraker to let us have the crane for that 
purj)ose and deducted that olf of his time; that the crane 
generally had work to do for Mr. Simon; that at the time 
of that breaking of material there was always work for the 
crane to do and 1 never knew a time that there were no en¬ 
gines to be broken; that Mr. Anderson was in the yard all 
the time with the exception of the short time he went to 
Sandy Point and Mr. Anderson could have observed the 
work witness did; that as master mechanic witness had to 
look after all of the mechanical work throughout the plant; 
to see that the various mechanical aiiparalus was in work¬ 
ing condition; that the cranes came under his direc- 
95 tion, including the electrical crane involved in this 
suit; that witness did not operate the crane person¬ 
ally but witness had control, that is, the o})erator came un¬ 
der him; that he hired the operator and also the oper¬ 
ator’s predecessor, who was the brother of Paul Raison; 
that he does not remember how long prior to the accident 
Paul Raison was operator of the crane, it is so long ago 
1 could not tell you; that Raison was there a considerable 
time because he had worked for witness when witness was 
with the Virginia Shiiibuilding Company; that the Vir¬ 
ginia Shipbuilding Company operated the yard during the 
war up to about 1920, approximately a little over a year, 
and right after that the plant was taken over and part of 
it sub-leased to the Western Marine & Salvage Comiiany; 
that he does not remember, it is so long ago, whether Raison 
operated the crane for the Virginia Shipbuilding Company; 
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that he could not tell licw long liaison had operated the 
crane prior to the accident hut it is (piite a> little while; 
that we broke in the crane ojierators when T was with the 
Virginia Shipbuilding (Vimpany; that the Western ^lariiie 
& Salvage Company tried to get everything of value out 
of the ships taken over before they left to be burned, any¬ 
thing in the line of metals or anything else of value; that 
when the ships were brought into the yard or to the dock, 
they would sto[) any place that was out of the way, so that 
we could jiiill them back to two derrick transfers. We 
would take otf all the light material, and after all the light 
material was otT, then they would go to the stiff legged der¬ 
rick for the heavy parts. This derrick took out the engines 
and boilers; there were a lot of anchor chains, windlasses, 
engines, davits, anchors, and other miscellaneous items; 
that none of these were taken out bv the crane involved in 
this suit because they could not get the crane down to the 
end of the dock to get them; that this crane handled them 
only once in a whih*, taking them off a car that was 
96 sent around in there. When thev were loaded on 
cars and distributed ai’ound th(‘ })lant, they might 
have had the cranes to unload them. 1 would not want 
to say about that positively; that I was there all the time; 
that the davits were not unloaded there all the time; that 
several hundred tons of anchor chains were unloaded at 
that i)oint but 1 will not say for the tonnage of it, tliere 
was (juite a lot; that many of tlu‘ engines were picked up 
and liandled by this crane and some of the anchors were 
and some were not, about half of them; that he could not 
say exactly how many half of the anchors amounted to; 
that there were four derrick ci*anes in the ])lant and one 
stilY legged derrick, all of which were used for dismantling; 
tliat the stitf’-legged derrick did not move; that there were 
also steam cranes that went around the yard; there were 
two derrick cranes on what we called the wet dock, which 
we called number three, where they first commenced to 
dismantle ships; then we had one derrick crane between 
Xo. 1 and No. 2 ways, and another d(‘ri*ick crane on Xo. 3; 
that at this particular time those cranes were all working, 
and sometimes from early morning until late at night; they 
made a lot of noise and if they were all in operation at the 
same time you could hear it half a mile away. The stiff- 
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legged derrick tlid not make near as much noise as the der¬ 
rick cranes, although it made sonn*; you could not hear it 
so much from up on the liill; it is a steam operated der¬ 
rick; that tlie material was broken at a particular place 
we fixed up; it was not a very large place, hut was just 
large enough to get an engine iii there so that it would not 
go down on the ground; there was room for only one en¬ 
gine and never room for two or three engines; that the 
crane moVed from ])lace to ])lace; that what we called break¬ 
ing over there included both the breaking of the metal, 
loading the metal, and sorting; that when the crane was 
moved from place to |)lace th(‘v would leave the hall lay 
where the breaking was done while they were* doing some¬ 
thing else; that they may have mov(‘d at times the 
1)7 hall, hut 1 just could not ti‘ll you; if they wished they 
would ])ick the hall up and move it from place to 
})lace; that when they sighted matiuial it may have been 

neeessarv to move the crane a littU* hit one wav or the 

• • 

oth(*r, and they would pick tin* hall up and move the dei’- 
rick with the hall until they got ov(*r to the particular ma¬ 
terial; that there was a hell in tin* erane that Raison was 


suj)i)osed to ring, hanging right in front of the op(‘rator, 
in the front wiiulow; the wiiulows W(‘re always optni; that 
the hell is rung hy hand and is not an electric h(‘ll; that it 


is a ship's hell, eight inches in diam(‘ter and has a clapper 
inside which the operator i-ings with his hand; that the 


crane is operated hy levcu's, you have a lever to put on your 
brakes, levers to put your clutches in, and controllers to 


start vour motors. 

On re-direct examination witness stat(‘d he had been en¬ 


gaged in work around ship yards ])ractically ever since he 
left college, clos(‘ to thirtv vears ago. 


Thereupon the defendant, further to maintain tlu‘ issues 
on its part join(‘d, otTeiH*d as a witness Willie Dean, who 
testified in substance as follows: 


That he lives about a mile from Mt. Viuaion ou the Oami) 
Ilumj)hrev Road, is employ(‘d by tlu‘ Fellowship Forum 
Broadcasting Station and has been so employed pretty 
much all the winter, since the first of October; that in the 
month of December, he was em])loyed in the ])laut of 
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working on the railroad; that he was working near the 
crane that was breaking up material and had seen the plain- 
titY there; that he saw the plaintilY with two others, Gus 
and I forget his name, lie was there, and another fellow. 
1 did not work there long enough to know him; that on the 
morning of December Id, 192d, witness was around the 
crane when ])laintitY was injured; that witness was 

98 about sixty feet from the crane, behind the gondola 
loaded witli sera]) iron, working with two other men, 

C^oleman Hicks and dohnnv Dawson; that all three were 
working togethei*, doing the same kind of work; that iilain- 
titY was above us, the track above us, working with two 
other men; that the crane was in o])eration that morning, 
busting up castings, ste(‘l, or something; it sounded like bul¬ 
lets, rattling around through there; that it made very 
much noise in o])eration; 

y. On this particular occasion—and by this ])articular 
occasion I mean the occasion when Ball was injured, what 
signal of warning was given by the crane operator as he 
j)roceNled to break u]) the matcu'ial? What did the crane 
operator do, if anything? A. He rang the bell. 

Q. Where were you at the time he rang the bell? A. We 
were behind the gondola, and—1 call it a railway. 1 don’t 
know what they call it. We got in there for shelter? 

Q. Von mean you ran? A. Yes, sir; run every time. 

Q. Did the other men run? A. T don’t know, sir. I 
didn’t notice. 

Q. The men that were working with you? A. Yes, sir. 
We all got under there. 

On cross-examination witness stated he was hired bv 

• 

Mr. Smith but don’t know whether he was genei’al super¬ 
intendent or assistant su])ei-intendent; that Mr. Smith, ^fr. 
Lampoh, and Mr. Anderson were in charge of the yard at 
that time; that he don’t know whether he went there in 
May or the first of June; that ho was working for the 
Government when he (juit and went to work there; that he 
was there somewhere close to a year and got laid 

99 ofY the first of the vear, when thev had a big lav-olY; 
that he could not say how many times on this par¬ 
ticular morning the crane raised the ball before plaintilY 
was hurt; that I was there until twelve o’clock. I judge 
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it was aroiiiul eiu:lit o’clock when we ^ot over there; Mr. 
Lampoh was sort of foreman, workinjjj here and yonder; 
that lie did not know anythini*: about the accident until he 
came out. dohnnv Dawson was the first one who said there 
was a fellow up there .i 2 :ot hurt so we ran up there; there 
was a hunch of them there, including: (lus Marshall; that 
he would not say whether Marshall or Dawson got there 
first; that h(‘ would not like to say whether the crane oper- 
ate<l any more on that ])articular day or not. 

Q. Did the crane operator come down to see what had 
occurred? A. He didn’t know anything about it. lie could 
not see hack out behind it. 

Q. Did ymi start to inm wlum Mr. Dawson started to 
run? A. I stai’tiMl to inn as soon as the hell started to 
ring, and wi* all got unde’’ thiUTL 

Q. Mdnm did tlu‘ hell start to ring? A. AVhen he started 
to hoist th(‘ hall u]). 

Q. While he was hoisting th(‘ hall u])? A. Yes. 

(^. Did you always wait for the hell to ring? A. Xo. 
AVhen I heard the crane running it made noise enough so 
that you kn(‘w it was going to hoist. 

Q. In othi*i* woi’ds, when you saw the hall going u]) you 
ran? A. Yes. 

Q. You didn’t wait for the lx*!!, did you? A. Xot at all 
times. AVlu*n the hell rung we would go. 

100 Q. Tin* hoisting made (piiti* a lot of noise? 
A. (’onsiderahle noise. 

Q. That was your signal to lain ? A. We could hear the 
hell besides that. 

The (’ourt: He has not testified to that, as T under¬ 
stand it. 

Hv Mr. Simon: 

Q. When did you run, when you heard the hell ring or 
when you heard the hall going up? A. Roth. The motor 
was making noise, and the hi‘ll was ringing. 

That witness never saw the hell; that lie had worked in the 
vicinity of the crane several times ])rior to the date of the 
accident; that he doesn’t recall when hut it would be an 
hour or two hei’o and an hour or two yonder; what he had 
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to do was to keep all those tracks up, and just worked oc¬ 
casionally on it. 


Thereupon tlie defendant, to further maintain the issues 
on its ])art joined, otfei‘(‘(l as a witness Lester R. Stras- 
berger, one of associate counsel for the plaintiff herein, 
wlio testified in sulistaiu'e as follows: 


That he was present at a hearing before Commissioner 
Kizer, of the Workmen’s (Compensation Commission of Vir¬ 
ginia, on May J), at Alexandria, Virginia; that he was 
not then rej)r(‘senting the plaintiff in this case; that on 
that date he asked the plaiiititf certain questions concern¬ 
ing the accident now involved in this suit; 


(^. Did you ask this (piestion, and did he reply as follows: 

“(j. Tell the Commission about this matter, starting with 
the date of your injury down to the present time. 

“A. 1 do not know the day I got hurt no^ the 
101 dav 1 first set in to work. But 1 went down to ask this 
gentleman (indicating Mr. Stiunbraker) if they had 
any work; it was on a Wednesday; and he said, ‘Yes, I 
have got a place for yon. 1 have three or four men over 
there with good, steady jobs; go to work with them.’ I 
went to work from after diniun-, at 12:30 o’clock ])icking 
up iron and putting it on skip])s. I worked that day all 
right. Some of the boys asked me how I liked it and I said 
it was fine, just like handling dirt. It seems to me that I 
worked more davs than what Mr. Harris says I worked, 
though I am not certain. I worked on until they picked 
this oil table off the flat car. He said, ‘Ho there. Ball, and 
I)ick u|) that casting and lay the steel in a ])ile by itself.’ 
That was probably 50, GO or 75 feet this side of the door, 
where the dirt derrick was standing. The man raises the 
ball about 100 feet in the air; he rung his bell; and I was 
right beside the car and had a piece of iron in the right 
hand, and 1 tuiaied my head and saw a piece of iron as big 
as a man’s hat coming towards me. 1 could not get away 
and it struck me on the arm and broke my arm and smashed 

mv shoulder and cut mv ear.” 

« • 

The Witness: I think that was his reply. 
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By Mr. Donit: 

Q. And he* did testify that lie heard tlie bell rin^, did he 
not! A. I did not understand him to sav that he heard 
the bell viuix at the time he was hni't. T think he was de¬ 
scribing? the process in general, that usually when the weight 
was raised the bell was rung. 

Q. Do you recall him testifying that the bell did 
102 not ring on that occasion? A. No, T did not. 


This was substantially all of the testimony taken on be- 

• • 

half of the defendant, and thei‘(‘upon the defendant rested. 
The for(*going is a substanci* of all the testimony. 

Thereupon the defendant renewed its motion made at 
the close of the ])laintiff’s case, and moyed the court to 
direct a yerdict in fayor of the defendant on the whole eyi- 
dence. Said motion was oyer ruled, to which ruling of the 
court the defendant duly excepted and said exception was 
duly noted on the minutes of the court. 


Thereu])on the ])laintitT recpiested the court to instruct 
the jury as follows: 


Plaintiff's Praifcr No. 1. 


You are instructed as a matter of law, that at the time 
of the accident which caused the injury which is the founda¬ 
tion of this suit, the crane operator was in the em])loy of the 
defendant, the Western Marine and Salyage Company. 

Denied. Ex. 


Plaintiff's Prayer No. 2. 

If you find from the eyidence that the plaintiff was in¬ 
jured as the proximate result of negligence on the part of 
the crane operator, then your verdict should be for the 
plaintiff. 

Denied. Ex. 


Plaintiff's Prayer No. 3. 

If you find from the evidence that the crane operator re¬ 
leased the ball or weight from the electromagnetic drop 
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without first ringing a warning bell, or giving any other 
warning, you may find that such failure to ring a 
103 bell or give other warning was negligence on the 
part of sucli crane operator. 

To be charged as modified. 

Plaintiff Prayer for Instruction No. 4. 

If you find for the plaintifi’, then, in determining the 
amount of your verdict, you may take into consideration 
the pecuniary loss which the evidence shows the plaintiff 
has sustained as the proximate result of his injuries, and in 
addition thereto, the pecuniary loss which you believe from 
the evidence he will probably sustain in the future as the 
result of his injuries; and you may also take into consid¬ 
eration the ])ain, suffering and inconvenience which you 
find from the evidence the plaintiff has suffered, and is 
reasonably likely to suffer in the future from his injuries; 
and you may also take into consideration such medical or 
surgical expenses as you find from the evidence the plain¬ 
tiff is reasonably likely to be compelled to incur hereafter 
in an effort to be cured of said injuries. 

Charged. 

Thereupon the defendant requested the court to instruct 
the jury as follows: 

I)efen(tant\s Prayer No. 1. 

The jury are instructed as a matter of law that their 
verdict should be for the defendant. 

Denied. Ex. 


Defendant's Prayer No. 2. 


The jiiiy are instructed as a matter of law that there is 
no legally sufficient evidence to entitle the plaintiff to re¬ 
cover, and that their verdict should be for the defendant. 


Denied. Ex. 


104 
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Defendant's Pratfer No, 3. 

The jury are instructed as a matter of law that if they 
find from the evidence that the crane operator used ordi¬ 
nary care and skill in the operation of said crane, and 
gave due and timely warning that he was about to drop the 
weight n|)on and break the metals referred to in the evi¬ 
dence, then their verdict should be for the defendant, re¬ 
gardless of whether said crane operator was in the em¬ 
ploy of the defendant at the time said metal was broken or 
not. 

Charged. 


Defendant \s Praifer No. 4. 

The jury are instructed as i\ matter of law that it was 
the duty of the ])laintiiT to use ordinary care and diligence 
to protect himself from injury in the work u])on which he 
was engaged, that is, such care and diligence as the average 
reasonably prudent man would exercise under the circum¬ 
stances existing at the i)lace where said plaintiff was em¬ 
ployed. 

Charged. 


Defendant's Pratfer A^o. 5. 


The jury are instructed as a matter of law that if they 
find from all the evidence that the injury of which the 
])laintitf complains was occasioned in any degree by his 
own carelessness or neglect, the verdict should he for the 
defendant. 


Charged. 


Defendant's Pratfer No. 6. 

If the jury find from all the evidence that the injuries 
complained of by the plaintitf were occasioned wholly 
105 or in ])art by reason of the fact that the plaintiff 
had placed himself in a jiosition where he could not 
be seen by the crane operator when the said metal was 
about to he broken, and that the weight was dropped upon 



WILLIAM BALL. 


85 


said metals by the crar.c operator after first having looked 
out for workmen in and around said crane and given due 
and timely warning that he was about to break said met¬ 
als, if you find sucli warning was given when the plaintiff 
might have pdaced himself in a safe and secure position, the 
verdict should be for the defendant. 

Charged. 


Dvff'Hfhmt Pniffcr Xo. 7. 

If the jury find from all the evidence that at the time of 
the injuries of which the ])laintiff comi)lains, the crane 
operator was engaged in breaking ii]) metals and materials 
belonging to Louis Simon, and r(‘C(‘ived directions from the 
servants and em])loyes of said Louis Simon as to what met¬ 
als and materials wei’e to bi‘ broken, when the same were 
to be broken, how and when* the same were to be broken, 
then the said crane op(*i'ator was the servant of said Louis 
Simon, and theii* vei’dict should be for the defendant, re¬ 
gardless of whether they find that said crane opi‘rator was 
originally (‘iiiployed by the del*(‘ndant. 

Denied. Ex. 


DcfciifldHt f*raifcr No. 8. 


If the jury lind fi-om all tin* evidence that at the time 
of the injuries of which the* plaintilV complains the crane 
opt*ratoi’ was erigagiMl in br(‘aking up metals and ma- 
105^2 terials purchased friun the d(‘fendant and owned by 
Louis Simon, and that in tin* prosecution of said work 
of breaking up said metals and materials the crane oj)era- 
tor acted nndei* the direction and control of said Louis Si¬ 
mon, or <is his agents, sei*vants or employes, tin* vei'dict 
should be for the defendant, regardless of whether said 
crane operator was negligent or not. 

Denied. Kx. 


I)efr}i(lavf\s Pnufcr No. 9. 

The jury are instructed that there is no evidence in this 
case that the plaintiff incurred or paid any money for 
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medical or hospital expenses, and no allowance should be 
made therefor. 

Denied. 

The defendant, by its counsel, thereui)on excepted sev¬ 
erally and res])ec'tively to the refusal of the court to grant 
the tirst, second, seventh, eighth and ninth prayers olTered 
by the defendant and to the lefusal of the court to allow the 
same to be read to the jury, and to the giving of the fourth 
prayer olTered in behalf of the i)laintitT, which exceptions 
were duly noted upon the minutes of the court. 

B(‘for(‘ th(‘ argument of (*ounsel, the following oc¬ 
curred : 

10() The fourt: 1 am willing to charge the jury that 
thev are not to be governed in anv manner bv the 
award fixed in that case. 

Mr. Koenigsberger: May we also call their attention to 
the fact that the first $2,500 of whatever the amount is does 
not go to the ])laintifT? In other words, whatever award 
they give is not in addition to the amount previously 
awarded by the Compensation Commission. 

The Court: 1 am willing to charge them that they must 
ignore the amount of the award given in that i)roceeding, 
and return inerelv the amount, if anv, that thev lind the 
jdaintilT is entitled to here, without reference to any amount 
stated in the tleclaration. 

Mr. Koenigsberger: You will permit us to argue, 1 take 
it, along the same line. 

'The Court: Yes. 

Mr. Denit: I take it also that your Honor will not fore¬ 
close the defendant from arguing that the plaintiff has al¬ 
ready received, as shown by his admissions on the i)leadings 
ai)proximately $2,1100 arising because of this accident. 

The Court: Is it vour contention that that is a credit on 

ft 

what he should receive heref 

Mr. Denit: Xot only that, but our contention, as a matter 
of law, is that by accepting that he waives his right to pro¬ 
ceed against somebody else. 

The Court: i will not permit you to argue that, because 
it is not my view of the law. Nor will I permit you to argue 
that in any sense this is to be a credit on any recovery he 
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gets here. Ills recovery here is to be what the jury finds 
is the amount of his injury, without reference to that 
amount, whether they find it to be more or less. 

Mr. Denit: But in determining his recovery tlie jury are 
not to consider any expenses for medical attention or hos¬ 
pital bills, or doctors’ bills, because there is no evi- 
107 deuce that he paid any. 

The Court: 1 think that is correct. 


Mr. Koenigsberger: No, if your Honor please. Let us 
assume that a i)erson is injured, and carries accident insur¬ 
ance. 1 am not talking about the statutory comi)ensation in¬ 
surance. If a ])erson is injured and carries accident insur¬ 
ance, and an insurance comiiany pays the cost of his hos- 
j)italizati()n and ti’ealiiKMit, that is for the beiielit of the 
assured, and not for the beiu*tit of a tort feasor. That is 
jjerfectly well settled. 

The Court: What evidence is there of hospital expenses 
liere ? 


Mr. Koenigsb(*rg(*r: We have* th(‘ I’eeoi'ds of the hospital, 
that they received, I think, something like $180. We have 
the testimony of Dr. Wood, that his bill was $200. 

The Court: Yes. I had forgotten that. 

Mr. Denit: Dr. Wood also said that the plaintiff did not 
pay him anything. 

Mr. Koenigsberger: That is perfectly true. It was paid 
by the New Amsterdam Casualty Company. 

The Court: How has the plaiidiff suffered any loss, then? 

Mr. Koenigsberger: The j)laintiff has not suffered any 
loss, but the underlying principle of this case is that when 
a person carries insurance he does not carry insurance for 
the benetit of a tort feasor. 


The (Jourt: Is there testimony in this case that he did 
carry insurance, that the insurance company paid it, and 
that he is subrogated to their right? 

Mr. Koenigsberger: 1 am just citing that by way of anal¬ 
ogy. The actual situation, according to the law of Virginia 
—and 1 ('an state it, although there is no evidence in the 
case—is that under the law of Virginia if an employe is in¬ 
jured, then either his employer or the insurance carrier of 
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the employer, regardless of the kin 1 of insurance, pays his 
medical expenses, and also a certain sum based upon 

108 his disability. That was done in this case, and the 
declaration so alleges. It is not denied by any plea. 

This insurance was paid, not as a gratuity, but was paid by 
the New Amsterdam (’asualty Company in accordance with 
the provisions of tlie Workmen’s Compensation Law. Un¬ 
der the Virginia law the New Amsterdam Casualty Com¬ 
pany is subrogated to the rights of the plaint ill* to the ex¬ 
tent of those medical bills. It is subrogated to all his rights. 
If this man, as 1 say, gets an award of $r),0()(), then the 
New Amsttudam Casualty Comi)any gets, tirst, the amount 
which it has j)aid for medical bills plus the amount which 
it lias jiaid for the disability, and the plaintitf gets what is 
left. 

Mr. Denit: Hut tlie New Amsterdam Casualty Company 
is not suing here. 

Mr. Koenigsberger: The action is brought in the name 
of the jilaintitf, for the benelit of the plaintitf and the New 
Amsterdam Casualty Company, in accordance with their 
respective rights. Here is a man who has been injured, we 
claim, as the result of the negligence of a third person. The 
pain and sutfering, ])ecuniary loss, and exjiense, are a cer¬ 
tain amount. That he is entithnl to recover from the de¬ 
fendant if tlie defendant was negligent. The apportion¬ 
ment of it is a matter determined by the law of Virginia. 
This jury takes into consideration the man’s sutfering, the 
man's pecuniary loss, and the expenditures made to bring 
liim out whole in a physical sense, and it is none of the de¬ 
fendant’s business whether the plaiidilf had to pay that, 
or the New Amsterdam Casualty Company, or Louis Simon. 

Mr. Hrandeiiburg: The title of this suit is William Ball 
versus Western Marine aiul Salvage Company. It is not 
for the benelit of the insurance company. 

The Court: If you read the declaration itself- 

Mr. Brandenburg: That is true, your Honor. It is in 
the declaration, but tliat is not the proper way to 

109 bring the suit. 

The Court: That does not raise any question on 
that. 1 do not think the caption controls the body of the 
declaration. 
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Mr. Denit: The body says the plaintiff, William Ball, 
sues the defendant. 

The Court: Look at the end of the declaration. 

Mr. Denit: 1 am familiar with it. 

The Court: 1 think you must take it as a whole. 

Mr. Denit: If it is immaterial to the recovery, and if it 
does not affect his rights- 

The Court: The argument is that it does affect the re¬ 
covery, because if he is entitled to recover here, on behalf 
of both himself and the insurance company, then he is en¬ 
titled to recover the expenses paid by the insurance com- 
I)any. 

Mr. Brandenburg: Your Honor, in due course we wish 
to reserve an exception to that ruling. 

The court thereupon delivered the following charge 
110 to the jury: 

The Court (Mr. Justice Bailey): Ladies and gen¬ 
tlemen of the jury, this case is a suit brought by the plain¬ 
tiff, Ball, against the Western Marine & Salvage Company, 
a corporation, seeking to recover damages which the plain¬ 
tiff claims were suffered by him in consequence of a negli¬ 
gent act of the defendant corporation, or its agents or em¬ 
ployes. 

Negligence is simply the failure to exercise ordinary care 
under the sun’oiinding circumstances. It is a failure to 
exercise that care which an ordinary prudent man, an ordi¬ 
nary skilful man would exercise under the particular cir¬ 
cumstances. In this case the negligence involved is the 
act of the operator of this crane. It appears, as you have 
seen from the evidence, that this crane was used in raising 
a heavy metal ball or pear to a considerable height, then 
letting it fall upon machinery which had been removed from 
ships for the purpose of breaking up that machinery so it 
could be loaded and carried away. 

The evidence shows, and there is no question of this, that 
it was the practice of the operator of this crane, when he 
was in the act of raising this pear, to give notice of the 
fact that he was going to let it fall by the ringing of a bell, 
and that was the practice, and if he failed in this particular 
case to ring the bell, and if, as the result of that failure, as 
the proximate result, the plaintiff was injured, then he is 

12—4788a 
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entitled to recover damages becaiLse of his injury from the 
employer of this operator. 

If you find that the crane operator used ordinary skill 
and care in the operation of this crane and gave due and 
timely warning that he was about to drop the weight upon 
and break the metal referred to in the evidence, then your 
verdict should be for the defendant, and that is regardless 
of the question whether the crane operator was in 
111 the employ of the defendant at the time the metal 
was broken. In other words, if the crane operator 
was not negligent, if he gave this signal, if he rang the bell, 
then there is no negligence shown by the testimony and it 
will be unnecessarv for vou to go anv further. Your ver- 
diet should be for the defendant. 

The next question, however, if you should tind that this 
bell was not rung, and if the plaintitf was injured by the 
failure of the operator to give the signal to ring this bell, 
then the next question is to determine whether the plaintitf 
himself was guilty of what is called contributory negligence. 
If the plaintitf failed to use ordinary care and diligence to 
protect himself from injury in this work, that is such care 
and diligence as a reasonably prudent man would exercise 
under the circumstances, and if his failure contributed in 
any manner, in any extent, to his injury, then he cannot re¬ 
cover, because he would be guilty of contributory negli¬ 
gence. 

If, however, you tind that this bell was not rung, that the 
plaintitf was injured as a result of it, that he was not guilty 
of contributory negligence, then the next (piestion for you 
to determine is who was the employer of this crane oper¬ 
ator at the time of the accident. If his employer was the 
Western ^larine & Salvage Company, then that company 
would be liable for any negligent act of his. If his em¬ 
ployer was Louis Simon, as has been testified by certain 
witnesses, then the defendant here would not be liable. Now 
in considering this question of employment you should take 
into consideration the terms of the contract, which provided, 
in substance, that Louis Simon, who was purchasing this 
material from the defendant, was to have the use of the 
implements, machinery of the defendant in breaking up this 
material, and was to compensate it for it at the rate of 
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$2.50 per hour; that this crane was furnished, together with 
the operator of the crane. You should consider the 
112 testimony as to the directions, or more particularly 
who it was that gave the directions in the handling 
of this crane, whether or not they merely gave him direc¬ 
tions as to the material which they wished to he broken, or 
whether thev controlled in anv wav the manner in which 
he did his work. All these are questions for you to con¬ 
sider in determining, as 1 said, who was the employer of 
the o])erator of this crane at the time. If his em])loyer was 
Louis Simon, then the plaintitf has no right of recov’ery 
here for, in the first place, he has sued someone else. If 
his enqiloyer was the defendant, then the defendant was re¬ 
sponsible for the negligence of his operator. 

If you find for the jilaintiff then in determining the 
amount of vour verdict vou mav take into consideration the 
pecuniary loss whicli the evidence shows the ])laintitf has 
sustained, as the ])roximate result of his injuries, and, in 
addition thereto, the pecuniary loss which you believe from 
the evidence he jirohahly will sustain in the future as a re¬ 
sult of this injury; and you will take into consideration the 
pain, sutTering and inconvenience which you may find from 
the evidence that the iilaintilY has sutfered, and is reason¬ 
ably likely to suffer in the future from his injury, and also 
take into consideration such medical or surgical expenses 
as you tind from the evidence the plaintitf is reasonably 
likely to he compelled to incur hereafter in an etfort to be 
cured of his injuries, in no case, of course, to exceed the 
amount set out in the declaration. 

There is one other matter I wish to call your attention to. 
There is a reference in the declaration to a certain allow¬ 
ance which has been made to the i)laintiff under the Work¬ 
men’s (’om])ensation Law of the State of Virginia. That 
is something that you have nothing to do with in this case. 
If you tind for the plaintitf you must assess his damages 
wholly without reference to that allowance. You 
115 should consider it in no sense, either to increase or 
to diminish the damages which you find the plaintiff 
has sutfered. No more are you to consider the character 
in which the plaintiff brings this action, whether by him¬ 
self alone or for someone else. The questions for you to 
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dotcrmino are tlie facts whicli T linvo indicated to yon, and 
if you find for the ])laintitY then tlie amount of his injuries 
lie may recover are the dama<»es wliich lie has siitTered in 
accordance with my instructions. 

Are there any other recpiests? 

(TheiTMjpon proceed in.<»:s were had at the bench out of the 
heariini of the jury as follows:) 

Mr. Simon: I think your Honor has cleared up this ques¬ 
tion of insurance in your last statement, althon.a:h you said 
you want(*d to make some reference to it in your charge, 
and T thonuht I should remind von of it. If von will re- 
member, you said you wanted to clear u]) that situation. 

The (k)nrt: I tlion.uht I did. 

Mr. Simon: I think you did, as far as we are concerned. 
I did not want to pass it without callin.u: it to the (V)urHs 
attention. 

Mr. Denit: We simply reserve the exce])tions we took to 
the rulings on tin* pi'ayers, and so much of the charge as 
fails to instruct in accordance with those prayers. 


Thereupon tin* jury retired to consider the verdict. 

Each and all of the exce])1ions so noted in the aforesaid 
Hill of Exceptions were duly noted by the (k)urt at the time 
the same were taken, and said excejitions are signed as the 
sev(‘i’al t‘Xce])lions taken at the trial of tlu‘ above cans(‘, this 
(ith (lav of June, A. D., 192S, nunc ])ro tunc. 

JEXXIXtbS BAILEY, 

,/list ice. 
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And for a further plea to said declaration this defend¬ 
ant says that said crane o])erator was not at the time of 
said <>;rievance complained of in the emi)lov of this defend¬ 
ant, hut on the contrary thereof was engaged in breaking up 
metals and materials under the direction and for the benetit 
of said Louis Simon and under the direction of said Louis 
Simon, his agents, servants and employees. 

BKAXl)k:XBUH(i & BBAXDLXBUBG, 
BvL. M. DEXIT, 

Aftornei/s for Defendant. 
EDWIX C. BKAXDEXBIIRG, 

LOUIS M. DEXIT, 

Attonieifs for Appellant. 
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LAM REXCE KOEXIXGSBERGER, 
EUGEXE YOl XG, 

SELIG V. BREZ, 

Attorneys for Appellee. 
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